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SUCCESSION DUTIES IN CANADIAN PROVINCES 


A knowledge of the character and construction of British 
legislation in the taxation of estates and successions is essential 
to an understanding of the Succession Duties of the various 
Canadian Provinces. 

Of the death duties in the United Kingdom the probate is 
the oldest. For practical purposes it was abolished by the 
Finance Act in 1894, but the principles of its incidence apply to 
the estate duty. As administered by the early ecclesiastical 
courts it was imposed upon only so much property of the 
deceased as was locally situated within the jurisdiction of the 
court. For the court to declare property liable to probate was 
to affirm that it was locally situate in its area of jurisdiction. 
For example, the courts held that shares in a canal company 
should be probated in the diocese where the transfer office was 
located;* that foreign personal property of a person dying 
domiciled in England was not liable to probate duty;? that duty 
paid in England on shares of a railway situate in Scotland with 
its transfer office also in Scotland was wrongly paid and must 


t Ex parte Horne, 1828. 
2 Attorney-General v. Hope (1834 C.M. & R. 530). 
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138 W. C. KEIRSTEAD 
be paid in Scotland;' that shares in an English company with 
its head and transfer office in England are liable to probate duty 
although the owner thereof is a foreigner and the business is 
conducted in a foreign country;? that simple contract debts 
are liable if the debtor resides within this country; that securi- 
ties passing on delivery or bonds payable to bearer are liable 
to this duty if found within the country;? that registered securi- 
ties or stocks are taxable at the office of transfer; that shares in 
a business partnership are liable at the place where the business 
of the partnership is carried on and that specialty debts are 
taxable where conspicuous,‘ although they may, at times, be 
treated as simple contract debts. In general tangible property 
is located, for probate, where it actually lies at the time of the 
death of its owner and other forms of personal property where 
they can be effectually dealt with. A grant of an English Court 
does not operate beyond its jurisdiction’ and, on the other hand, 
no English court will recognize a will of any person except such 
as has been adjudged by an English Court of Probate to be the 
last will and testament.® 

The English legacy duty was imposed in 1758 and the succes- 
sion duty act was enacted in 1853. These duties are imposed 

t Attorney-General v. Higgins, (1856 H. & N. 339). But by the Confirmation 
and Probate Act of 1857 probate duty on all property liable in the United King- 
dom could be paid at the time and place of the principal grant and this grant could 
be indorsed or sealed elsewhere by ancillary administration. 

2 Attorney-General v. New York Breweries (1889 A.C. 62). The court held 
that “probate duty is payable upon all assets of a deceased person whether domi- 
ciled in this country or not and includes choses of action incapable of being effec- 
tively transferred without some act being done in this country.” 

3 Stern v. Queen (1896 1 Q.B. 211); Winans v. Attorney-General (1910 A.C. 62). 

4 Commissioner of Stamps v. Hope (1891 A.C. 476). 

’ Blackwood v. Queen (1882 A.C. 82). The court said: “The grant of probate 
does not of its own force carry the power of dealing with goods beyond the jurisdic- 
tion of the court that grants it though it may be the court of the testator’s domi- 
Ge cscu For the purpose of succession and enjoyment the law of the domicile 
governs the foreign assets; for the purpose of legal representation, collection, and 
administration as distinguished from distribution among successors .... the 
law of their own locality. ... . It was not because the duty fell upon the residuary 
legatee that the English courts placed a limit upon probate duty acts. They 
thought the legislature could not intend to bring a tax on the grant of an instru- 
ment in respect to property which that instrument did not affect.” 

6 Attorney-General v. New York Breweries (1899 A.C. 62). “The American 
will as regards the English assets has no validity and the American executor has 
no rights under it to English Assets.” 
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upon the share of each beneficiary at a rate varying accord- 
ing to the amount of his share and the degree of the kinship 
existing between the testator and himself. Succession and 
legacy duties both rest ‘“‘upon that moveable property and upon 
that moveable property only which the successor claims under 
and by virtue of British law.’* Legacy duty attaches only to 
property attained under wills or intestacies, but succession duty 
applies to all gratuitous acquisitions at death except where 
legacy duty is chargeable.* The probate is a tax based upon 
the privilege of administration; the succession duty is the 
state’s exaction for the privilege of succession which its laws 
confer. Since personal property devolves, in general, according 
to the law of the state in which the deceased owner has his 
domicile, the incidence of these taxes is often said to depend 
upon the domicile of the deceased.s But succession duty may 
be collected upon moveable property that has acquired a settle- 
ment or is held in trust by English trustees and therefore devolves 
under English law even if the deceased owner was domiciled 
abroad and the property is locally situate abroad.‘ 


? Dicey, Conflict of Laws,p.751. 2 Dymond, Death Duties, London, 1920. 

3 That the personal property of a decedent devolves, not according to the 
laws of the state where it is physically or actually located but according to the laws 
of the state of domicile of the deceased owner is a fact of great importance for these 
duties. A succession tax is not strictly a personal tax since it rests upon all real 
estate locally situate in the country. According to English jurists the maxim 
mobilia sequuntur personam is a fiction based upon “‘convenience,” “to avoid the 
difficulty that would arise in exacting legacy and succession duties on any other 
principle” (Winans v. Attorney-General in 1910 A.C. 27), “difficulties hardly to 
be surmounted” (1865 Wallace v. Allyn) arising out of a “conflict of jurisdiction.” 
It was to prevent such that “the law of the domicile was introduced and adopted 
by civilized nations.” Mobilia sequuntur personam means that “for certain limited 
purposes we deal with mobilia (or leave them to be dealt with) under the law gov- 
erning their owner as though they were situate in his country instead of ours 
and ... . foreign countries do the like with regard to English moveables situ- 
ated abroad. This principle or practice is considered just and expedient and 
our courts give it full effect in the construction of the taxing statutes.”—Lord 
Robson (Rex v. Lovitt [1912 A.C.]). 

4 Compare Lovelace settlement (1858. 4 De G. & J. 340) Caligua settlement 
and Montague v. Ear! of Sandwich (1Q.B. 1910). In the first case we have a 
marriage settlement where property is placed in trust under British law; in the 
second the property vested in trustees consists of foreign moveable property and 
in the last case mentioned the property was situate abroad, the testator died domi- 
ciled abroad but the property was held in trust by an English company, incorpo- 
rated under English law, to be administered and its claims enforced by British law 
and was therefore liable to succession.’’—To be liable to succession duty a person 
must become “entitled by virtue of the laws of this country.”—Lord Cranworth 
in 1862 (Enolin and Wylie 10 H.L.C.). 
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The estate duty, enacted in 1894, is paid by the administrator 
out of the corpus of the estate before distribution and therefore 
falls upon the residuary legatee. It is imposed upon all personal 
property locally situate in the United Kingdom, or, in other words, 
“‘upon all assets upon which probate duty is payable.” It is also 
payable upon all movable property locally situate without the 
United Kingdom “‘if legacy or succession duty is payable thereon 
or would be so payable but for the relationship of the person 
to whom it passes.’* Estate duty rests, therefore, upon all 
personal property locally situate within the country and upon 
all personal property succession to which is given by British 
law. The incidence of this tax combines the principle of 
independent situs with that of domicile, or the principle of 
probate with that of succession duty. 

In Canada there is no federal taxation of inheritances, but 
each province has enacted a so-called succession duty statute. 
Bayley? has shown that the other provinces borrowed largely 
from the early act of Ontario and that this province in its earliest 
act followed, with modifications, legislation of the states of 
New York and Pennsylvania. But existing provincial legisla- 
tion, while retaining features of these early acts, contains also 
many sections which have been taken unaltered or with modifica- 
tions from the British Estates and Succession Acts. Moreover, 
Canada follows the British principles of jurisprudence .and 
methods of legal procedure; the highest court of appeal for 
Canada is the British Privy Council, and its decision in any case 
is not merely final but becomes interpretative and authoritative 
for subsequent cases. 

The construction or interpretation of provincial legislation is 
rendered difficult, however, not merely by the fact of its dissim- 
ilarity in many respects from British legislation but by reason of 
the constitutional restrictions placed upon provincial legislatures. 
A provincial legislature has’ “control over property and civil 
rights” and has “power to impose direct taxation within the 
! British Finance Act, 1894. 

2 Bayley, Succession Duties in Canada. 


3 British North America Act, 1867, 92; 2, 3. 
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province in order to the raising of a revenue for provincial 
purposes.”’- This implies that inheritance as well as other taxa- 
tion must be “direct taxation”? and must rest upon something 
“within the province.” 

The legislature of Quebec was not permitted to put into 
operation a so-called license, but, in reality, stamp tax passed 
in 1875, because it was indirect taxation,’ and a few years later, 
for the same reason, another act of this legislature, imposing a 
duty of ten cents upon each exhibit filed in court, was declared 
ultra vires? In the latter case the court accepted Mill’s defini- 
tion of a direct tax as one “demanded from the very person who 
it is intended and desired shall pay it” as a basis of tax classi- 
fication and asserted that ‘‘wherever the incidence of the tax 
was uncertain it should be regarded as indirect”’—an inference 
which would make practically all taxation indirect. 

But an act of Quebec,’ taxing banks on their capital stock 
and insurance companies on the basis of their premium receipts 
was declared by the court to be direct taxation within the 
province. The industry was carrying on business within the 
province, notwithstanding its head office or domicile was else- 
where; and the tax was direct because it was imposed with the 
intention of exacting a contribution from the profits of productive 
business enterprises. A legal definition, said the court, must 
take into consideration ‘‘the general tendency of the tax,” which 
in this case was direct, for if it were shifted at all it was by an 
“obscure and circuitous way.” 

An effort of Ontario‘ to collect from the administrator of an 
estate succession duties upon that portion which consisted of 
personal property locally situate in the United States was 
declared an indirect method of taxation designed to tax property 

1 (1875) 3 A.C. 1090. 210 A.C. 141. 3 (1887) 12 A.C. 

4 Woodruff and Others v. Attorney-General of Ontario (1908 A.C.). This case isa 
special one; the property consisted of securities which passed to his children inter 
vives, which were held in trust in New York by a New York trust company and 
their transfer was governed by the law of the state of New York. The Ontario 
Act as the court construed it placed the tax upon property situate in the province 
(not on the transmission of property), and in a later decision the Privy Council 


said of this case: “‘There was doubt as to the reasonings on which the decision was 
based.” 
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which was situate without the province. Likewise Quebec’ was 
not allowed to collect from the notary or administrator within 
the province succession duties on the portion of the estate 
locally situate in Boston. In this case the Privy Council held 
that a method of inheritance taxation which was designed to 
make one person pay duties with the expectation and intention 
that he would reimburse himself by collecting from others was 
indirect taxation and ultra vires of a provincial legislature. 

The decision of Lord Moulton in the Cotton case brought 
something like consternation to provincial authorities. At first 
glance his condemnation seemed general enough to include the 
succession duties of other provinces. Quebec met the decision 
by passing three acts: one imposed a succession duty upon all 
property locally situated within the province (passing at death); 
another imposed a duty upon the transmission within the prov- 
ince of movable property locally situate without the province 
passing at the death of a person domiciled within the province, 
and a third act declared that the intent and meaning of the 
former legislation was that each beneficiary should pay the tax 
directly and without recourse. As we shall see, these two 


succession acts just mentioned have been found to be valid 
legislation. 

The ordinances of the province of Alberta’ for administra- 
tion of succession duties were declared ultra vires by Judge Beck 


* King v. Cotton (45 S.C.R. 460) (1914 A.C. 176). Lord Moulton in this 
decision said: “Their Lordships can only construe these provisions as entitling 
the collector of inland revenue to collect the whole of the duties of the estate from 
the person making the declaration who may (and we understand in most cases 
will) be the notary before whom the will is executed, who must recover the amount 
so paid from the assets of the estate, or more accurately from the persons interested 
therein Indeed, the whole structure of the scheme of these succession duties 
depends on the system of making one person pay duties which he is not intended 
to bear but to obtain from other persons. This is not in return for services 
rendered by the government as in the case where local probate has been necessary 
and fees have been charged in respect thereof.” It is an instance of pure taxa- 
tion and is “not direct taxation The enactment is wltra vires on the part 
of the provincial government.” In this case by the Quebec act the duty was placed 
upon the transmission but the court held that the words situés dans la province 
excluded application of the mobilia sequuntur personam maxim. 


24 Geo. V. 1914. Acts of Quebec. 3 Re Cust (A.L.R. 39 and 308). 
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on the basis of the Cotton decision. Since the administrator 
must give bonds to pay the entire duty before probate was 
permitted, and since this was necessarily indirect taxation for 
property locally situate without the province, the court held it 
must be also regarded as such for property within the province. 
But the full court of the province reversed his decision. The 
Chief Justice held that the judgment in the Cotton case could 
not properly apply to Alberta where the law required (not the 
notary but) the legal administrator and, for the time being, the 
owner of the estate and personal representative of the bene- 
ficiaries, to pay the tax out of the property actually in his hands. 
So far as the ordinances applied to property in the province 
they were direct taxation. 

Justice Clements,’ of British Columbia, rendered a like 
decision with reference to the law of this province. In demand- 
ing payment of duty concurrently with the grant of probate he 
pointed out that the act was identical with that of New Bruns- 
wick, which the Privy Council had declared constitutional.’ 
The real nature of a tax, he held, is in the intended incidence as 
disclosed by the statute. Just as a land tax enforced against 
land is not indirect taxation, so an inheritance tax on property 
need not be indirect because it is demanded of the administrator 
of the estate while it is in his hands. These decisions are in 
harmony with the expressed opinions of several Supreme Court 
judges. According to Judge Idington, a successor may escape 
provincial succession duties if he can obtain property locally 
situate without the province without asking recognition of 
provincial authorities or relying upon provincial law. But wher- 
ever a foreign court demands of a successor recognition by a prov- 
ince of his right to succession before allowing him to enjoy the 
property and wherever provincial legislation is so framed as to 
demand compliance with its taxing terms as a basis of such 
recognition succession duties can be collected and that by “very 
direct taxation.”’ This distinguished jurist has also shown that 
the fathers of confederation, in speaking of direct and indirect 
16 D.L.R. 4. 

2 Lovitt v. Rex (1912 A.C. 221). 
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taxes, were not using the terms in any scientific sense, but meant 
to reserve the customs duty for federal purposes and to permit 
provincial and local governments to make use of taxes on real 
estate, personal property, and incomes. Undoubtedly taxes on 
stocks-in-trade or on real estate may be far more indirect in 
their incidence than those rejected by the Privy Council. 

Constitutional development is proceeding along lines of 
greater freedom for provincial legislatures in taxation. A 
direct tax may rest upon property, persons, or privileges. An 
administrator may be held responsible for the payment of 
succession duties upon that portion of the estate which is in his 
hands or comes to him for settlement and distribution, but he 
cannot be required to pay such taxes upon any portion of the 
estate over which he has not control. He must not take from 
the residuary legatee in order to pay taxes which otherwise the 
province could not collect; this would be indirect taxation and 
beyond the competence of a provincial legislature. 

The restriction implied in the phrase ‘within the province” 
is a matter of controversy. Two of the present judges of the 
Canadian Supreme Court consider that it implies a real limita- 
tion of sovereignty; a limitation that differentiates a province 
not only from the imperial government but even from other 
colonies.t In his judgment in the Cotton case, Justice Anglin 
interpreted the decision of the Privy Council in the Woodruff 
case to prohibit a province from imposing succession duties on 
such personal property of domiciled decedents as was locally 
situate without the province and to limit a province to the direct 
taxation of property, person, or business actually situate within 
its territory.’ 

The phrase ‘‘within the province,” he holds, is meant to 
preclude identical taxation of the same subject by more than 
one province and is a constitutional safeguard against all double 

* Judge Anglin said (58 S.C.R. 570): ‘‘With great respect, however, his 
Lordship in applying the decision of Harding v. Commissioner of Stamps for Queens- 
land would seem to have momentarily overlooked the fact that no restrictions of 


its powers of taxation similar to that imposed upon Canadian provincial legislatures 
(taxation within the province) applied to the Legislature of Queensland.” 

2 Cotton case (45 S.C.R. 469) but in the recent case of Smith Estate v. Pro- 
vincial Treasurer of Nova Scotia (58 S.C.R. 570), Justice Anglin accepts the position 
of the Chief Justice as given above. 
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taxation. Just as the words “direct taxation” delimit the 
sphere of provincial from federal jurisdiction so do the words 
“‘within the province” mark off the jurisdiction of one province 
from another. The Chief Justice accepts a similar view save 
that according to him the situs of property for provincial taxa- 
tion must be determined by the law of England at the time of 
the passing of the act of confederation; or in other words a 
province must define the words “within the province” as mean- 
ing local situs of movable property for probate duty, but situs 
of such property on the basis of the domicile of the deceased 
owner for succession duty; no province may combine these two 
methods of determining situs in one tax act as was done by the 
British estate’s duty, as this act was passed after the enactment 
of the British North America Act." 

But under this strict interpretation of the constitution only 
double taxation of successions and not double taxation of inheri- 
tances is prevented. For if a province should impose both a 
heavy probate or estate duty on the property locally within it 
and a succession duty upon all the personal property of its domi- 
ciled decedents, or if one province used one method and another 
the other means of taxation, there would still exist overlapping 
and unequal taxation. It would seem therefore that double 
taxation can only be avoided by wise and reciprocal legislation, 
and that justice must be sought by enlightened legislation? 

t Chief Justice Davies said (58 S.C.R. 570): ‘“The phrase ‘within the province’ 
must be determined by the rule so firmly established in Great Britain with respect 
to it at the time of the passing of the British North America Act as that embodied 
in the maxim mobilia sequuntur personam under which all the decedents’ personal 
property wheresoever situate is brought within the province or country of his 
domicile and made liable for all succession or legacy duties there imposed upon 
ee Each province has the power of levying succession or legacy duties 
only upon the personal property passed by a domiciled decedent ‘and any’ other 
construction of the powers of taxation would create endless if not insuperable 


difficulties and would subject the same property to possible double liability to 
succession duty.” 


2‘ Any attempt on the part of the courts to ameliorate such incidental evils 
(double taxation) by way of needlessly limiting and cutting down the powers 
granted by the British North America Act to provincial legislatures only weakens 
the force that would otherwise be directed to enlighten the public opinion and to 
produce in the legislatures a proper consciousness of the unrighteousness of such 
methods.”’--Justice Idington (51 C.S.C.R. 430). ‘With the evils of double taxa- 
tion the court has no power of interference. It is a matter for the consideration 
of the legislatures.” —Justice Mignault (54 D.L.R. 89). 
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rather than through a rigid and somewhat autocratic interpreta- 
tion of the constitution. Indeed, in view of existing powers of 
legislation it seems a little technical, formal, and superficial to 
insist upon the mere form of the taxing act as the essential feature 
in the situation.’ 

Since a provincial legislature may, by means of separate tax 
measures, impose one death duty upon personal property on the 
basis of actual situs and another at the domicile of the deceased 
owner, it is not unreasonable to suppose that both may be united 
in one piece of legislation and administered together.? In fact, 
this is exactly what most provincial acts purport to do; they 
are like the English estate duty in that they make use of the 
maxim mobilia sequuntur personam in taxing the succession to 
the personal property of their domiciled decedents wheresoever 
situate but at the same time limit or exclude the application of 
this maxim in respect to personal property locally situate within 
the province when owned by non-resident decedents. More- 
over, these acts combine features of both succession and estate 
duties. They are duties upon successions in that the rate of 
the tax varies according to amount of each individual share and 


the kinship existing between testator and successor and in that 
the tax is imposed upon and taken out of the share of each bene- 
ficiary; but they are like estate duties in that the rate of taxa- 
tion varies also according to the aggregate value of the entire 
estate, and in that the administrator must guarantee the pay- 
ment of the tax as a condition of legal probate. 


“The mere name seems to some persons to signify everything and hence 
while recognizing a probate law as valid they refuse to so recognize a tax resting 
on the same basis when called a succession or death duty. The British North 
America Act requires not only attention to the genesis and frame thereof and the 
growth of the law which it recognizes as existent but application of a wider vision 
and more comprehensive and accurate grasp of what is really dealt with than is 
evidenced in such distinctions.” —Justice Idington (54 D.L.R.). 

2 “Toll may be taken as an incident in the accrual of the benefits or as a condi- 
tion of the possessing of the title and since either may be validly acted upon to the 
exclusion of the other I do not see on what ground it can be said that both principles 
may not be brought, so to speak, under the same roof and combined in a single 
system.”—Justice Duff in Cotton case (45 C.S.C.R. 469). 

3In Blackwood v. Queen (8 A.C. 82) the Court said: ‘‘The statute under dis- 
cussion does not make any such distinction as the English law has made between 
probate and legacy duties. .... The duty resembles our probate duty in being 
made a condition of the issue of probate and in being taken from the estate while 
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The position held by such jurists as Duff and Idington of 
the Canadian Supreme Court is that the phrase “within the 
province” is merely declaratory; that a province has as much 
power of legislation in the sphere in question as it had prior to 
confederation,’ or as any other colony possesses; that its power 
is full and plenary within its area of jurisdiction; and that the 
control of property and civil rights and the imposition of direct 
taxation are matters entirely within its jurisdiction.” 

The right of a province to tax property locally situate within 
its territory cannot be questioned; it has been thoroughly 
established by the courts. The decision of the Privy Council 
in the Lovitt case’ is an example, although Lord Robson pointed 
out the similarity of the New Brunswick tax to an estate or pro- 
bateduty. Yet the rate of the tax in this case did vary according 
to the relationship between the successor and the deceased and 
the tax paid by the administrator came out of the shares of each 
beneficiary or, what is often the same thing, out of the share of 
each group of beneficiaries. Moreover, the whole argument of the 


it is yet in bulk In other respects, notably by reason of its incidence on 


reai estate, and of its being charged against every legatee and of the difference of 
its rate according to the relation of the successor to the deceased it more resembles 
our legacy and succession duties There are decisions of the construction 
of English statutes with reference to English methods of taxation which are of 
great value if it were first found that the Victorian legislature had adopted any 
such method but which are of little use until that conclusion has been reached.” 


*In 1892 A.C. 436 (Liquidators of Maritime Bank v. Receiver-General of New 
Brunswick) Lord Watson said: ‘‘So far as relates to matters which by section 92 
are specially reserved for provincial legislatures the legislature of each province 
continues to be free from the control of the Dominion and as supreme as it was 
before the passing of the act.” 


2In Lovitt v. Rex, Lord Robson speaking for the court argued that the 
Privy Council in a previous decision had declared that the colony of Queensland 
could by clear and apt language so limit the application of the maxim mobilia 
sequuntur personam as to tax personal property locally situate in its territory 
although the deceased owner was a foreign resident; that the province of New 
Brunswick had by express language so limited this maxim and therefore had 
imposed a death duty on the personal property of non-residents passing at death. 
It is here assumed that New Brunswick has the same power as Queensland. 


3 In the Lovitt case the court admits the ungenerous character of the legisla- 
tion and the probability of double taxation since the province of Nova Scotia will 
also tax the same property. But “these are considerations for the New Brunswick 
legislature rather than for the law courts, and although the courts will not easily 
adopi a construction leading to such results, yet, if the language of the statute is explicit, 
effect must be given to it.” 
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court is against the contention that the mere form of the tax 
gives the right to its imposition. Lord Robson thought it 
absurd to say that a province may tax money left by a non- 
resident in a bank but that it must not call such taxation a 
succession duty or impose it at the passing at death or at rates 
that vary according to the relation of successor to the deceased. 
He distinctly stated that a “colonial legislature may if so minded 
impose a succession duty on property within the province though 
such property devolved under the law of another domicile.” 

At the present moment succession duties are being exacted 
in practically every province upon personal property locally 
situate therein without regard to the domicile of the deceased 
owner, and upon some shares the rate reaches as high as 30 per 
cent. Most provinces have framed their acts with the primary 
object of taxing according to local or actual situs and most of the 
important decisions of Canadian courts on succession duty are 
concerned with the determination of the local situs of property.’ 

Not only does a province exact death duties upon the passing 
of all personal property locally situate within its area but it 
bases its rate of such taxation upon the total value of the estate 
so passing including property both within and without the 
province.’ 

That a provincial legislature has also the power under 
properly framed legislation to exact a succession duty upon the 
passing at death of all the personal property of its domiciled 
decedents there would seem, in view of recent decisions, to be no 
question. The right to tax the passing of all the movable 
property of the domiciled decedents of a state by a succession 
duty does not rest upon any extra-territorial rights of sovereignty 
of such state but upon the universal recognition of the devolution 
of such property according to the maxim mobilia sequuntur per- 

* According to decisions of Canadian courts succession duty may be imposed 
by a province upon money left in the bank by a foreign citizen, upon stocks or 
bonds at the office of legal registration and transfer, upon specialities where 


conspicuous at time of death, upon lands held in partnership in province where the 
lands are situate, etc. 

2 Royal Trust Company v. Minister of Finance for British Columbia (56 D.L.R.). 
The court held that “the scale by which succession duties are to be measured and 
the conditions upon and by which it is to be applied are clearly within the powers 
of the provincial legislature to enact.” 
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sonam' and of the right of a state to tax the passing of property 
that devolves under its laws. The right, therefore, belongs to a 
province as fully as to any other state since provincial law grants 
the right to the succession and enjoyment of property passing on 
the death of its domiciled inhabitants. Moreover, a province, 
while limited to direct taxation within its area, is not limited to 
the direct taxation of property; it may tax, as well, persons or 
privileges including the great privilege to succeed to, and enjoy 
the use of, property by virtue of provincial law. The province 
has control over property and civil rights and the right to tax 
is “‘but the right to define to whom the property of a person 
domiciled in this country shall pass at death.’” 

That a provincial legislature may impose succession duty 
upon all the personal property of its domiciled decedents pass- 
ing at death, including the property locally situate without its 
own territory, has been established by two recent decisions of 
the Supreme Court of Canada. In one case shares held by a 
domiciled decedent of Nova Scotia in the Royal Bank of Canada 
were held liable to the succession duty of the province of domi- 


cile (not that they had an actual situs within the province 
because the office of legal transfer was in the city of Halifax, as 
was affirmed by the Supreme Court of Nova Scotia but because 
a province had the right to tax the passing of the personal 
property of its own domiciled decedents).3 

Again, a recent decision affirms by a unanimous judgment? 
that the act passed by the legislature of Quebec imposing 


' That there is this universal recognition carrying with it the right to tax the 
succession by the state of domicile is admitted. It may be that the maxim mobilia 
sequuntur personam is a legal fiction, that the state of actual situs consents to or 
permits the law of the state of domicile to determine the succession to property 
actually within its own territory, and thereby makes that law, as it were, its own 
law; but in so doing it does not waive its prior right to assert its own law of succes- 
sion should necessity demand or to exercise its control over property within its area 
to the extent of imposing a tax upon it on its passing at death to another owner. 

2 Justice Idington in Barthe v. Alleyn Sharples (54 D.L.R. 89). 

3 Smith Estate v. Provincial Treasurer of Nova Scotia, (58 S.C.R. 570). 
Majority of Supreine Court agreed that local situs was at transfer office at Halifax 
rather than at head office in Montreal but gave decision on basis of domicile of owner. 

4 Barthe v. Alleyn Sharples. (54 D.L.R.89. 1920). Shares in question had an 
actual situs outside the province but were held liable to duty solely on the prin- 
ciple of domicile and the validity of the act of Quebec taxing transmissions gov- 
erned by the laws of the province. 
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succession duty upon transmissions within the province, owing 
to the death of a person domiciled therein, of movable property 
locally situate without the province at the time of death, was 
intra vires and within the competence of the legislature. This 
reversed the decision of the Supreme Court of Quebec in the 
same case which had held 

that the powers of the provincial legislature are not plenary but limited 
to direct taxation within the province and that any attempt to levy a tax 
on property locally situate outside the province is not taxation within the 
province and is beyond the competence of the provincial legislature; that 
a tax on transmission within the province of property locally situate outside 
the province is an attempt to do indirectly that which the legislature is 
forbidden to do directly and is in effect taxation upon property without 
the province and the shares in question in this case are locally situate with- 
out the province and have a situs without the province. 


The one cause of double taxation of successions in Canada 
arises out of the conflict of situs as fixed by the actual location 
of the property and as determined by the domicile of the deceased 
owner. A similar conflict exists in the provincial taxation of 
companies and will become more general as provincial income 
taxes are adopted. It may be said that our courts have per- 


mitted this extent of double taxation with extreme reluctance 
but in view of the decisions just quoted such double taxation 
may become more general. If each province would confine its 
taxation of successions to the principle of domicile there would 
not be double taxation, since in Canada a person can have but 
one domicile and a court of last resort must fix that domicile. 
Nor would there be double taxation (to any extent at least) if 
each province taxed only on the basis of actual situs since accord- 
ing to a recent decision of the Privy Council a property cannot 
have more than one situs." 

A recent decision of the Supreme Court of Nova Scotia 
dealing with a conflict of actual situs of property rests upon the 
fact that there is but one siius for property. The province 
claimed succession duty upon 5,000 shares in the Nova Scotia 

* Toronto Trust Company v. The King (A.C. 1919). The province was author- 
ized to collect duty upon the death of a mortgagee domiciled outside of the prov- 
ince upon mortgages registered under the Alberta Land Title Act and the duplicate 
retained by the register was declared to be the real security. The mortgage was 
a specialty debt but since it was conspicuous in two places other factors must be 
considered in order to fix its real situs. 
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Steel Company, bought by a foreign citizen from a corporation 
in his own state and transferred to him by another corporation 
in his state, which was a legal transfer office of the Nova Scotia 
Steel Company. The shares in question at the death of this 
foreigner passed to trustees of a foreign state and the income 
therefrom was to be paid to the daughter of the deceased, also 
a domiciled resident of a foreign state. The province of Nova 
Scotia claimed the duty on the ground that the Steel Company 
was incorporated by its laws and that the provincial Companies’ 
Act required each company incorporated by the province to keep 
its principal register of all stocks and debentures within the 
province and declared that an office of registration without the 
province must be subsidiary thereto. 

The court held that the shares were located at the registra- 
tion office in the state of New York where they could be effectu- 
ally dealt with and were not “property situate in Nova Scotia.’ 

There is no such double or multiple taxation of inheritances 
in Canada as exists among states of the Union.? For the double 
taxation which does exist, a partial and often quite satisfactory 
remedy is provided in the reciprocity feature of provincial acts, 
and in the methods of administration adopted by the proper 
authorities. In most provinces, as has been indicated, the main 
effort is directed toward the taxation of property on the basis 
of actual situs and several provinces proceeding consistently on 
this principle credit their own citizens with payments of succes- 
sion duty to another province or state where personal property 

1In the DeLamer case (N.S.R. 1921), the Chief Justice said: ‘‘The Govern- 
ment cannot by giving notice forbidding the transfer in New York and bringing 
the parties before the court here change the situs of the property. The legislature 
cannot by calling the New York register a subsidiary register alter the fact that the 


register is in New York and that the shares can be effectually dealt with there 
without coming into this province or doing any act here.” 


2 According to the report of the Committee on Inheritance Taxation of the 
National Tax Association in 1921 multiple taxation among states of the Union 
arises (a) where securities owned by a non-resident represent interest in a corpora- 
tion incorporated in the state; (b) where there is transfer of securities of foreign 
corporations owned by non-residents and the corporations have property in the 
state; (c) where there is transfer of securities of a foreign corporation owned by 
non-residents having no property but a transfer office in the state; (d) on transfers 
where corporations are incorporated in more than one state; (e) on the transfer 
of intangibles where these are kept within the state; (f) where there is duplication 
of domicile. 
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is locally situate. Unfortunately, there are other provinces 
that have far less generous reciprocity clauses in their acts and 
pursue a narrow policy of administration. The one aim seems 
to be to secure revenue, without regard to just treatment of 
citizens, especially citizens of other provinces or states and a 
few of these provinces even impose higher rates upon non-resi- 
dent successions. It does not require great courage to tax the 
citizens of another state, but it should not demand great fore- 
sight to recognize that this practice is as economically unwise 
as it is morally indefensible. 

It is doubtful if the adoption of inheritance taxation on the 
basis of the actual situs of personal property (for this is what 
an extension of the reciprocity treatment amounts to) will afford 
a satisfactory solution of the conflict of provincial jurisdiction 
and double taxation therefrom. Provinces, with wealthy citi- 
zens, which have adopted the British practice of taxation at 
the situs of domicile, will not easily adopt the other method. 
An estate duty is of the nature of a tax upon property and should 
perhaps be imposed where it is locally situate, but a succession 
duty is more akin to a personal tax, based upon ability to pay, 
and the state of domicile of the deceased owner has a strong 
claim to such taxation. There seems to be almost as much 
justice for the contention that inheritance taxes should be 
divided between the state of actual situs of property and that of 
domicile of its decedent owner as there is for the division of the 
proceeds of income taxation on the same basis.?. There is also 

‘The Deputy Provincial Treasurer of Manitoba states: “In practice any 
property of a deceased person domiciled in Manitoba, is allowed to pass so far as 
we are concerned if we have evidence that a successor has paid duty thereon in 
another province of state; we only wish to collect duty from residents of the 
province if they do not properly have to pay duty elsewhere.” So also the Deputy 
Attorney-General of Novia Scotia: ‘“‘Property of a person domiciled in Nova 
Scotia actually brought into this province for administration is not taxable here, 
if a tax has been imposed on it in the place where it was actually situate at the 
time of death, unless such tax was iess than our tax and then we impose merely 
the difference between the taxes.” 

The Report of the Committee on State and Local Taxation submitted to 
the National Tax Association in 1920, which has won such general approval pro- 
poses two income taxes: one as a business tax upon incomes at the place where the 
business is carried on and the other as a personal tax based upon ability to pay to 
be exacted of each person at his place of domicile. 
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the further consideration that only such a solution will stand a 
chance of general acceptance. 

A provincial succession duty in reality imposes two taxes: 
one is akin to an estate duty since its rate is graduated according 
to the aggregate value of the estate; the other is a genuine 
succession duty imposed upon each beneficiary at a rate gradu- 
ated according to his kinship to the deceased and progressing 
according to the amount of his share. These taxes are now 
imposed under one section of the act and are calculated together 
but they could easily be separated and placed in different 
statutes. One act would then impose an estate duty upon all 
property locally situate within a province, and the other a 
succession duty upon all successions devolving according to 
provincial law. Such a solution would also permit the adoption 
of a flat rate of taxation upon the gross value of the personal 
property of non-residents, as recommended by Mr. Matthews.' 
There is not, however, the same argument for the adoption of 
this form of taxation in Canadian provinces that he has made 
for its use among the individual states of the Union. Double 
taxation does not exist among provinces to the extent it pre- 
vails among different states, and consequently the require- 
ments of provincial tax authorities do not give to the 
administrators of provincial estates the trouble, expense, or 
inconvenience experienced by executors or administrators in 
the United States. Moreover, in the provinces personal prop- 
erty of the non-residents is taxed on its met value at exactly the 
same rate and in the same manner as the property of domiciled 
decedents. Wherever such property is within the area of a 
province the tax authorities require from the administrators of 
the estate a statement showing the aggregate value of the total 

* The Flat Rate Plan for the Taxation of Personal Property of Non-Residents Pass- 
ing at Death, National Tax Association 1921. In this able paper, Mr. Matthews 
states that according to state court decisions a succession tax upon the personal 
property of non-residents, no matter how imposed, is treated by the administrator 
of the estate in the state of domicile not as an “inheritance” tax at all but as an ex- 
pense of administration to be deducted from the corpus of the estate before distri- 
bution, and therefore to come out of the residuary legatee. ‘‘To hold that the 
effect of the foreign law is to reduce the legacy given by the will, construed in 
accordance with the law of the testator’s domicile, is to permit the foreign law to 


regulate the testamentary capacity of a citizen of this state. But the foreign 
law cannot extend beyond the jurisdiction which created it.” 
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estate both within and without the province and of the debts or 
other amounts that may be deducted from the gross value in 
order to ascertain the dutiable value of the estate. The pro- 
vincial tax officals calculate the succession duty which the prov- 
ince would exact if the whole estate were within its jurisdiction 
and charge such a percentage of this tax as the portion of the 
estate within the province bears to the entire estate whereso- 
ever situate. In this manner the property within the province 
gets its proper reduction for debts and the rate of taxation upon 
each share is exactly what it would be if the entire property were 
within the province. 

Again, the tax so imposed upon non-resident property is 
not treated by the administrator of the estate in another province 
as an expense of administration to come out of the share of the 
residuary legatee; but it is deducted from the shares upon which 
it is imposed by governments that according to the Supreme 
Court of Canada have the power so to exact it. Indeed, quite 
often in accordance with the reciprocity feature the province of 
domicile permits its own tax upon such property to be offset by 
the tax paid in the province of actual situs up to the full amount 
of its own tax, and since succession duty is imposed in much the 
same manner and at about the same rates in the different provinces 
the application of this feature makes the taxation upon each 
share about the same as if the property in question were situate 
in the province of domicile. 

It is clear that a provincial legislature may tax on its passing 
at death all personal property locally within its area and that it 
may fix the rate of taxation according to the total value of the 
estate or the total share of the beneficiary wheresoever situate. 
There would seem therefore to be no serious objection to the 
imposition of an estate tax graduated according to the aggregate 
dutiable value of the estate. Either such a division of present 
taxation of inheritances between provinces or else a thorough- 
going adoption of the reciprocity feature would seem to be the 
solution of double taxation resulting from the succession duty 
legislation of the different Canadian provinces. 


W. C. KEIRSTEAD 
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THE MINIMUM WAGE IN CANADA 


I. INTRODUCTION 


The determination of minimum wages by governmental 
bodies, which first began in Australasia over a quarter of a 
century ago, has since spread not only to England and the 
United States but to Canada as well. Within the last five years, 
five of the nine provinces of the Dominion, namely, Alberta, 
British Columbia, Manitoba, Ontario, and Saskatchewan, have 
established active systems of minimum wage regulation. Two 
more, Nova Scotia and Quebec, have laws authorizing such a 
system which are as yet inoperative, while only two, New 
Brunswick and Prince Edward Island,’ remain without such 
legislation. 

What are the reasons for such a relatively rapid adoption of 
the principle? Probably the following: first, the example not 
only of the other British commonwealths, but the relatively 
successful operation of such measures in some of the American 
states, more particularly those of the Pacific Coast; second, 
the strong support of the minimum wage principle by the forces 
of organized labor in Canada whose attitude has been in sharp 
contrast to the hostile, or at most apathetic, position adopted 
by the officials of the American labor movement toward the 
proposal; third, the absence from the organic law of Canada of 
provisions similar to those which American jurists have found 
in the Fourteenth Amendment and the constitutions of most of 
our states; fourth, the weaker power of the manufacturing 
interests in Canada as compared with those of the United States. 
Such large industrial establishments as do exist in Canada 
are not primarily those that employ any considerable propor- 
tion of women. Moreover, many of the manufacturers have 
favored such legislation, both because of humanitarian reasons 

«The province of Prince Edward Island has a population of only 88,536, 
consisting almost wholly of independent small farmers. 
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and because it served to protect them against the competitive 
undercutting of wages. 

As a result of all these factors the minimum wage not only 
seems to be firmly established in the five Canadian provinces 
that have adopted it, but seems destined soon to be put into effect 
by those remaining provinces which are to any degree industrial- 
ized. It is the purpose of this paper to analyze the nature of 
the laws that have been passed and the rulings that have been 
promulgated, and to draw certain general conclusions from them. 





Il. ALBERTA 





In 1917 the province of Alberta passed a Factories Act which 
among other things provided that “no person shall be employed 
by any employer in any factory, shop, office, or office building 
at a wage less than $1.50 per shift, except in case of apprentices 
who may be paid a wage of not less than $1.00 per shift.’ 
This was evidently a flat-rate minimum similar to the minimum 
wage laws of Utah and Arkansas in the United States. More- 
over it nominally applied to men as well as to women, although 
the wages set were so low that few, if any, men would benefit by 
the act. Night work for women after eleven o’clock was pro- 
hibited and a ten-hour day for both men and women was 
established. 

There was a great deal of dissatisfaction with the minimum 
wage features of the act, and in 1919 an amendment was passed 
authorizing the cabinet to appoint committees in each of the 
four cities of over 5,000 to make recommendations relative to 
minimum wages and maximum hours.? At a joint meeting of 
these four committees, the chairman ruled that they had no 
power to deal with any question unless definite complaint was 
made, and the upshot of the matter was that no action was taken. 
In the session of 1920, Mr. Alex. Ross, the only labor member in 
the legislature, prepared a minimum wage bill which was with- 
drawn upon the promise of the government to introduce a similar 
measure. The latter measure amending the Factories Act, 
provided that an “advisory”? committee of five members should 

* Royal Statutes Province of Alberta, 1917, chap. 20, sec. 221 (italics mine). 


2 Ibid., 1919, chap. 4, sec. 29. 
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be appointed “to investigate and determine the amount of” the 
minimum wages and maximum hours and make reports to the 
lieutenant-governor (really to the cabinet) who was empowered 
to put their rulings into effect by an order of council. It was 
thus made apparently discretionary with the cabinet whether or 
not they were to follow the advice of the committee.? 

The committee held hearings during the latter part of 1920 
and in January, 1921, made the following recommendations: 
(1) that an Order-in-Council should be issued fixing the minimum 
wage in factories, offices, shops, for all females and persons under 
eighteen at $13.00 a week, except in the the case of apprentices 
who were to be paid a minimum of $8.50 a week; (2) that all 
hours of labor should be fixed by legislation, rather than by 
Order-in-Council; (3) that the proportion of apprentices was 
not to be more than 25 per cent of the total number of employed; 
and (4) that legislation be speedily enacted providing for mini- 
mum wage boards similar to those that by that time were in 
vogue in other provinces. 

The cabinet did not issue the wage decrees recommended, 
but instead introduced a measure in the provincial parliament 
calling for the appointment of a minimum wage board. This 
bill was criticized by the labor elements on a number of grounds: 
(1) that the Board was not empowered to deal with hours and 
that the regulations as fixed by the 1917 Factories Act might be 
repealed; (2) that it applied only to cities and towns and did 
not cover factories located on the outskirts; (3) that it was to 
take effect only upon proclamation of the lieutenant-governor 
(really the cabinet) who might thus give the act a pocket veto.‘ 
After a short discussion the government withdrew this measure 
and no law was passed at this session. 


t Royal Statutes Province of Alberta, 1920, chap. 40. 

2The system of granting the cabinet the power to legislate concerning a 
matter by means of an order-in-council is a method of delegating legislative powers 
to the executive which is of course totally absent under the American system of 
government. Amongst its other features, it sometimes serves as a method of 
tabling a question without the individual legislators being exposed to the onus 
of so doing. 

3 Bill No. 28 of 1921. 


4 For these and other criticisms see the Alberta Labor News, February 26, 1921. 
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In the provincial elections of 1921, the Conservative govern- 
ment was swept from office and a Farmer-Labor party, composed 
predominantly of the former, elected in its stead. Within the 
last month, this government has passed a minimum wage meas- 
ure,’ authorizing the appointment of a minimum wage board 
with power to fix minimums for all classes of female workers 
(except domestic servants in private houses) employed in 
twelve specified towns and cities of over 1,500 population.’ 
This board may call a conference of employers and employees to 
recommend a wage to them but may also proceed directly 
without such a conference. With the approval of the cabinet, 
it may also fix periods of employment. The former flat-rate 
law is to continue until replaced in specific industries by the 
new minimum. It should be noted that this act makes it only 
optional upon the cabinet as to whether it will appoint such a 
board and permits it to veto any ruling made by the board as 
regards hours, once the board is established. It is probable, 
however, that the cabinet will appoint such a body shortly. 


Ill. BRITISH COLUMBIA 
In 1918 British Columbia enacted a minimum wage law upon 
the commission model. As early as 1914, the union groups 
had recommended that the government enact a law to raise the 
low wages that they alleged were being paid to women workers. 
The unions apparently had no definite plan in mind, other than 
a flat-rate measure, and no action was taken. The general 
extension of sympathy with the minimum wage concept and 
the example of the three Pacific states of Washington, Oregon, 
and California to the south, both increased the desire for such 
a law and the knowledge of the principles and methods of 
administration in vogue. In 1917, therefore, various reform 
organizations interested themselves in the matter and urged the 
government to pass such a measure. In 1918 such a bill was 
introduced as a government measure and under the direction of 
a woman member, Mrs. Ralph Smith, was piloted through the 

Legislative Assembly and was finally passed. 

“4 Bill No. 10, First Session, Fifth Legislature, 12 George V, 1922. 


2 I.e., Calgary, Edmonton, Lethbridge, Medicine Hat, Red Deer, Wetaskiwin, 
Blairmore, Camrose, Cardston, Coleman, Drumheller, Redcliff. 
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I. THE PROVISIONS OF THE MINIMUM WAGE ACTS 

The bill as enacted’ provided for the formation of a board of 
“‘three members, one of whom shall be the deputy minister of 
labor, and who shall be the chairman of the Board, with two 
other members appointed by and holding office during the 
pleasure of the lieutenant-governor in council, one of whom 
shall be a woman,”’ with power “‘to ascertain the wages paid to 
employees in the various occupations, trades and industries in 
which women are employed in this Province, and to fix a 
minimum wage.” 

This board was given the power of holding public meetings 
and if after investigation it should find that the wages paid to 
females in any occupation were inadequate, it was empowered 
to call a “‘conference composed of an equal number of repre- 
sentatives of employers and employees in the occupation in 
question together with one or more disinterested persons repre- 
senting the public,” but these public representatives “shall not 
exceed the number of representatives of either of the two parties.” 
A member of the Board was to be a member and chairman of the 
conference itself. Upon the request of the Board the conference 
was to submit an estimate of the proper minimum wage for that 
occupation. The sole standard set up by the act to guide the 
conference was that such a wage should be “‘adequate to support 
the necessary cost of living.” Vague as this phrase was, it was 
at least clear in that the first charge upon an industry was to be 
the support of its women workers. 

The Board was given the power to accept or reject any or 
all of the recommendations of the conference and to recommit the 
subject or the recommendations to the same or a new conference. 

The orders of the Board were to become effective sixty 
days from the date of issue although the Board could prolong this 
period if “unusual conditions” prevailed. Upon petition of 
either employers or employees, the Board “may” reopen the 
question. 

Special licenses might be granted to the physically defective 
and “to apprentices permitting them to receive less than the 


t Royal Statutes Province of British Columbia, 1918, chap. 56. 
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minimum, but the number holding such licenses was not to 
exceed 10 per cent of the whole number of employees in any 
given establishment. Intimidation of possible witnesses was to 
be punished by a fine of from $25 to $100 and there was the same 
penalty for violation of the Board’s order. Employees who 
were paid less than the legal minimum were entitled to recover 
the balance due them together with costs. 

Finally, the work of farm laborers, fruit pickers, and domestic 
servants was specifically exempted from the act. 

It will have been noticed that this act did not give the Board 
power to fix maximum hours. In the winter of 1919, however, 
such jurisdiction was conferred upon the Board,’ and in the same 
act the maximum proportion of specially licensed employees 
(defectives and apprentices) was raised to one-seventh.? 

By an amending act of 1921, the Minimum Wage Board was 
placed in charge of the administration of Mothers’ Pensions. 


2. THE OPERATION OF THE ACTS AND THE ORDERS ISSUED 

The system followed in administering the law has been to 
take up one industry or a group of industries at a time. Under 
this plan practically all the fields of women’s labor, with the 
exception of those exempted from the act, have now been covered. 
The Board has throughout co-operated with the Minimum 
Wage Commissions of the three Pacific Coast states, by corre- 
spondence, by trips of inspection and by joint conference. The 
administrative methods worked out in the three American com- 
monwealths have therefore had great influence upon the policy 
and rulings of the British Columbia body. 

Mercantile group.—It was decided to investigate first the 
wages of the women employed in the shops and stores. Public 
hearings were held by the Board itself, and a conference or 
commission consisting of three representatives of the public, 
and an equal number of both employees and employers was 
appointed by it to deal with the question. 

The investigations which the Board conducted showed that 
approximately 11 per cent of women workers over eighteen in 

* Royal Statutes British Columbia, 1919, chap. 61. 

2 Ibid., sec. 5. 
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the mercantile industry, received less than $9 a week, 22 per cent 
less than $10, and 4o per cent less than $11, while the average 
for the group as a whole was $12.77. The Board at the meeting 
of the conference, submitted estimates by working-women of the 
“cost of living” on a yearly basis which averaged $16.81 a 
week.? 

Since the act at this time did not cover hours or conditions 
of work, the conference brought in a recommendation only as 
regards wages, in which it recommended that a minimum of 
26;°, cents per hour and $12.75 per week (or practically the average 
wage for the industry) be established for all women workers 
of eighteen years, and over. This recommendation dealt only 
with adult workers and was silent on the knotty problems con- 
nected with minors and apprentices. In January, 1919, the 
Board itself went into these questions and worked out supple- 
mentary regulations concerning these classes which it issued in 
connection with the ruling for adults. These provisions were 
that minors under eighteen years should receive a minimum of 
$7.50 a week with an increase of 50 cents quarterly for a period of 
two years. If the worker attained the age of eighteen before 
the two years of employment expired, but had been employed 
for at least one year, she was to receive an adult’s full wage.4 
The minimum wage for adult apprentices was fixed at $9.00 
and the period of apprenticeship at one year—the wages to 
increase $1 quarterly until at the end of the year the worker was 
to receive the minimum wage of the experienced adult.5 All of 
these rulings were effective in February, 1919. 

Laundry, cleaning, and dyeing trades—A conference was 
called in December, 1918, to consider wages in the laundry, 
cleaning, and dyeing trades. At this conference the budgets for 
the estimated cost of living presented by employees averaged 

t Annual Report, Department of Labour, Province of British Columbia, 1919, 
P. 97. 

2 Ibid., 1918, pp. 61-62. 

3 The ruling for adults was issued as Order No. 1, Minimum Wage Board, 
Province of British Columbia. 

4 Order No. 2, Minimum Wage Board, Province of British Columbia. 
5 Order No. 3, Minimum Wage Board, Province of British Columbia. 
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only $14.85 a week, or nearly $2 less than those presented in the 
mercantile industry. 

The investigations of the Department of Labor showed that 
in the laundry trade wages as low as $6 and $7 a week were 
being paid, and that the average for adults for the trade as a 
whole was only $11.22. Wages were higher in the cleaning and 
dyeing trades: here only 25 per cent of all female workers 
received less than $13.50 weekly, while the average for all 
females was $15.10.'_ The average for both branches of work, 
however, was only $11.80. The conference recommended a 
minimum wage for women over eighteen years of 28% cents per 
hour or $13.50 per week (or $1.75 in excess of the average), but 
like the mercantile conference did not touch upon the wages of 
minors and adult apprentices. 

The Board took these matters under consideration and issued 
rulings, effective March 31, 1919, which provided that minors 
under eighteen should receive a minimum of $8.00 per week 
during the first four months of employment. This was to be 
increased 50 cents a week during each of the three successive 
four months’ periods, with an increase of $1 for the three next 
periods until the worker reached the age of eighteen, at which 
time, provided that she had been employed for at least a year, 
she was to receive the adult’s minimum of $13.50.” 

An apprenticeship period of one year was established for 
adult learners with a starting wage of $9 weekly, which was to 
be increased $1.50 every four months until at the end of the year 
the full wage was to be paid. 

Largely as a result of their experience in trying to control 
the competition of Chinese laundries, etc., the Board reported 
in the early winter of 1919 that “one of the inevitable impres- 
sions left upon those interested in the investigations was the 
futility of endeavoring to fix a just and equitable minimum 
wage where there is no power to control hours of labor,’ and 

* Annual Report, Department of Labour, Province of British Columbia, 1919, 
pp. 05-00. 

2 Order No. 5, Minimum Wage Board, Province of British Columbia. 

3 Order No. 6, Minimum Wage Board, Province of British Columbia. 


4Annual Report, Department of Labour, Province of British Columbia, 1919, 
p. 00. 
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stated that in their opinion “more effective results could be 
obtained were the same power given us to regulate hours and 
conditions as have been given elsewhere to the Minimum Wage 
Boards.” 

Public housekeeping occupations.—The next group to be con- 
sidered were the public housekeeping occupations and in May, 
1919, a conference was called to investigate these occupations. 
By this time the amendment had been made to the original act 
giving the Board the power to fix maximum hours and increasing 
the ratio of apprentices to one-seventh. 

At this conference the question arose whether the tips received 
by the workers should not lower the minimum set. After dis- 
cussion, it was decided to eliminate all consideration of tips, on 
the ground that they were a personal donation and were not 
connected with the wages paid by the employer. The employee 
group tried to secure the adoption of an eight-hour day with 
one day’s rest in seven, but failed to secure such a thorough- 
going measure. The award as finally agreed upon provided 
for a minimum for experienced adults of $14 per week, to be 
effective in August, 1919. Minors under eighteen years were 
to be paid a minimum of $12 a week, but no graduated scale 
was provided for this group. Adult apprentices were given 
a weekly minimum of $12, but no length of apprenticeship nor 
graduated scale was provided. 

Forty-eight hours was fixed as the normal week’s work for 
all three of these groups, with a provision for a maximum of 
fifty-two hours in an emergency, provided that time and a half 
was paid for all hours worked over forty-eight. The employer 
was allowed to deduct $3 a week from the worker’s salary if he 
furnished lodging, and $5.25 a week if he furnished a full week’s 
board of twenty-one meals.” 

Office occupations.—Simultaneously with this award, another 
was issued, applying to office occupations, which fixed the 
minimum for adults at $15 a week. Minors under eighteen 

t Ibid. 


2 Order Governing Public Housekeeping Occupation, Minimum Wage Board, 
Province of British Columbia. 

3 By a peculiarity of the Canadian banking law it was found that it could not 
apply to banks. 
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were to receive $11 a week for the first six months of their employ- 
ment. This was to be increased $1 every six months, and an 
apprenticeship period of one year was established which was 
divided into four periods of three months, during the first of 
which the apprentice was to receive $11, with an increase of $1 
every quarter. The maximum working week for all of these 
groups was set at forty-eight hours." 

Manufacturing —The next group of occupations considered 
was the manufacturing industries. Up to this point, the indus- 
tries dealt with had been of such a nature that they did not 
compete with firms outside of the province. In the case of 
manufacturing, however, the Board and the conference were 
faced with the problems of competition. The representatives 
of the manufacturers declared that they were not opposed to the 
minimum wage, but argued that the wages should not be fixed 
at a point which made it difficult to compete with the low wages 
which, it was alleged, were paid in the eastern provinces.2?- The 
Board finally fixed $14 as the minimum for adult women. Girls 
under eighteen were to receive $10 a week during the first six 
months of employment, which sum was to be increased $1 per 
week every six months until the minimum for adults was 
attained. No definite length of apprenticeship or minimum for 
apprentices was fixed—the Board being granted the power to 
make different rulings for the various manufacturing industries. 

The conference originally recommended the basic forty-four- 
hour week, with a maximum of fifty-two hours in case of an 
emergency, provided that time and a half was paid for all 
hours over forty-four. The Board refused to approve this 
recommendation on the ground that it was in conflict with the 
Factories Act which declared forty-eight hours to be the legal 
maximum.‘ It is difficult to see the force of this contention in 

* Order Governing Office Occupation, Minimum Wage Board, Province of 
British Columbia. 

2 The Pacific Coast states all had minimum wage measures and hence possible 
competitive advantages here were slight. 

3 Report of the Deputy Minister of Labour, Province of British Columbia, 1919,p.91. 

4Sce chap. 81, Royal Statutes Province of British Columbia, 1911, sec. 12 (a) 
and 14 (c). The text of this law is given in the volume, Labour Legislation in 
Canada as Existing December 31, 1920, pp. 692-702, published by the Canadian 
Department of Labor. 
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so far as it applied to the basic forty-four-hour week, since the 
Factories Act merely set forty-eight hours as an ordinary 
maximum with provision for fifty-four hours upon exemption 
by the inspectors, and the 1919 amendment to the original Mini- 
mum Wage Act apparently gave the Board full power to fix 
hours. 

The Board also soon withdrew the rulings relative to minors 
under eighteen, and, in accordance with the plea of the manu- 
facturers, began to attempt to work out different standards for 
the various industries for both minors and apprentices to meet 
the widely varying conditions; as yet, however, no regulations 
have been issued for these classes. 

Personal service.—This group was interpreted as comprising 
only those rendering service to the public and as not including 
the domestic servants of private families. It was also decided 
to make separate rulings for ushers because of the irregular 
nature of their work. After recommendations by the confer- 
ence, the Board issued rulings providing a minimum of $14.25 
for adults, with a provision that minors under eighteen were not 
to receive less than $10 a week during the first six months of 
employment at any occupation, with an increase of $1 every 
six months until the adult minimum was reached. The Board 
reserved the right to fix varying apprenticeship rules for the 
different public service occupations. The special rulings for 
ushers provided an hourly minimum, for those employed after 
6:00 P.M., of 30 cents an hour with a minimum payment for the 
evening of 75 cents. Ushers working between eighteen and 
thirty-six hours per week were guaranteed a weekly minimum 
of $10.80 and could be employed only between the hours of 
1:30 P.M. and 11:00 P.M. Those working more than thirty- 
six hours a week were guaranteed the minimum of $14.25." 
These last provisions are an evidence of the desire of the Board 
to impose a penalty differential upon broken employment and 
to force more steady work.’ 


Order Governing Personal Service Occupation, Minimum Wage Board, 
Province of British Columbia. 


2A maximum of forty-eight hours for the week was set. 
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Telephone and telegraph.—A conference held for the indus- 
try in August recommended: (1) a minimum wage of $15 for 
experienced adults, (2) a fifteen-month period of apprentice- 
ship, and (3) a normal forty-eight-hour week with one day’s 
rest in seven, provided that fifty-two hours with time-and-a- 
half for overtime might be worked in case of emergency, and 
that when employees ‘‘were customarily on duty between 
10:00 P.M. and 8:00 A.M. ten hours were to be construed as the 
equivalent of eight.’”* These recommendations were issued as 
an order by the Board. 

The public utility companies had shown a great deal of 
opposition to the general proposals,? and after the order went 
into effect a telephone company petitioned for a reopening of the 
case. Many of the employees were also dissatisfied at the length 
of apprenticeship which had been fixed. The Board recommitted 
the question to the identical conference in February, 1920, and 
this body recommended, and the Board ordered, that the usual 
classification of women workers into experienced adults, minors, 
and adult apprentices be done away with and that instead they 
should be divided into the two classes of experienced and inexperi- 
enced. The first class, regardless of age, was to receive $15 a 
week, while the learning period of the second was set at nine 
months, during the first three of which a minimum wage of $11 
a week was to apply with an increase of $1 during each of the 
two successive quarters when it was to become $15. ‘The number 
of such inexperienced operators, however, was not to exceed 
35 per cent of the number of females employed. No change was 
made in the regulations concerning hours.’ 

Fishing.—The conference appointed to deal with this indus- 
try in December, 1919, unanimously recommended that fish- 
canning be exempted from regulation because of certain peculiar 
tribal habits of the Indians who formed a large portion of the 

* Report of the Deputy Minister of Labour, Province of British Columbia, 1919, 
Pp. go. 

2 The Canadian Pacific Railway had claimed that since they were a ‘‘ Domin- 
ion” railway, they were not subject to the wage legislation of provincial bodies. 


3 Order Governing Telephone and Telegraph Occupation, Minimum Wage 
Board, Province of British Columbia. 
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working force in salmon canneries. Women working in other 
lines of preparing fish for the market were to be classified as 
experienced and inexperienced—the former to receive a weekly 
minimum of $15.50 (the highest wage thus far fixed), while the 
latter were to receive $12.75 during the first four months of 
their employment, with an increase of $1 a week for each of the 
two successive four months’ periods, after which the full 
minimum was to be paid. No limitation was made concerning 
the number of hours." 

Canning of fruits and vegetables.—As a result of the confer- 
ence appointed to deal with this industry, the Board ruled that 
experienced workers (those who had been in the industry more 
than three months) should receive a minimum of $14 for a week 
of forty-eight hours and that piece-workers should receive an 
equal minimum per hour. The hours of work might be extended 
in an emergency period (ninety days out of the year) to ten a 
day, or sixty a week, provided that the worker who was 
employed more than eight and less than eleven hours in any one 
day was to receive at least 30 cents an hour during the overtime 
period. If more than this was worked the earnings should be 
at least 45 cents an hour. Inexperienced employees were to 
receive $10 a week during the first month of their employment, 
$11 the second, $12 the third, and thereafter the minimum for 
experienced workers.?, The Board was given the power to extend 
the emergency period for overtime work at its discretion. 


3- MINIMUM WAGE ACT FOR MEN IN COAL MINES 


In 1919 the provincial parliament passed an amendment to 
the Coal Mines Regulation Act providing for a Coal Mines 
Minimum Wage Board to consist of the chief inspector of mines 
and members appointed respectively by mine owners and mine 
workers. This Board was given the power to investigate condi- 
tions and fix minimum wages for coal mines in any section of 


Order Governing Fishing Industry, Minimum Wage Board, Province of 
British Columbia. 


2Order Governing Fruit and Vegetable Industry, Minimum Wage Board, 
District of Columbia. 
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the province." It is believed that such an act extending the 
protection of the legal minimum wage to men is, with the 
exception of the general law of Alberta, somewhat unique in the 
English-speaking countries of North America,’ but it has never 
been put into effect. 
4. EFFECTS OF THE MINIMUM WAGE 

Data covering wages and hours in the various industries 
before and after the establishment of the Board’s rulings are 
fortunately available and are worth citing. Table I shows the 
average wage in five sets of industries, and Table II the relative 
number of hours worked and the proportion of minors. 


TABLE I 


COMPARISON OF AVERAGE WAGES PRIOR AND SUBSEQUENT TO Minumum WAGE 
ENACTMENTS IN BritTISH CoLUMBIA* 
































AVERAGE WAGE FEMALES AVERAGE WAGE FEMALES 
OVER EIGHTEEN UNDER EIGHTEEN 
OCCUPATION 3 — ihe 
1918 1919 | 1920 1918 1919 1920 
Mercantile... . . $12.77 | $14.67 | $15.94 | $7.80 | $9.73 | $ 9.56 
Laundry... . 11.80 14.48 15.08 9.69 II.19 I1l.95 
Manufacturing ms ee ; $8.22 > ae II.13 10.38 
Public housekeeping. . . | ; ..| 16.20 “0 ere 14.24 45.75 
CUES. wicicces | cKuneel See ee 13.40 13.51 
| 











* Data compiled from Annual Report, Department of Labour, Province of British Columbia, 
1919, pp. 97-98; 1920, pp. 63-65. 


TABLE II 


COMPARISON OF AVERAGE Hours WorKED PER WEEK AND THE PROPORTION OF 
MINorS PRIOR AND SUBSEGUENT TO MrintwuM WaGE ENACTMENTS 
IN British CotumBIA* 

















AveraAGeE Hours WorKED PERCENTAGE OF EMPLOYEES 
ER WEEK UNDER EIGHTEEN 
OccuPATION sueeiemantnis iekamedneabaal sla acelin 

1918 | 1919 1920 1918 1919 1920 

Mercantile........... 49.6 | 46.1 43-7 26.5 18.5 18.0 
Laundry.... seseeel 47-20 | 45-1 45.7 23.0 17.0 14.7 
Manufacturing. .......]....... | 45.9 OS ge Cees 23.9 16.9 
Public housekeeping. ..|....... | 48.9 Pa Ree 6.0 4.7 
Ry A Ree 43.0 ES) See 7.0 5-9 




















* Data compiled from Annual Report, Department of Labour, Province of British Columbia 
1919, PP. 97-98; 1920, pp. 63-05. 


* Royal Statutes Province of British Columbia, 1919, chap. 58. 


? With the exception, of course, of the Kansas Industrial Disputes Act. 
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Because of the decrease in hours worked per week, hourly 
wages increased at a considerably faster rate than the weekly 
earnings indicated in Table I. Thus the hourly earnings of 
mercantile employees increased from approximately 26 cents in 
1918 to 36 cents in 1920, or an increase of about 38 per cent, while 
those of laundry workers rose from 25 cents in 1918 to 33 cents 
in 1920, or an increase of 32 percent. Hourly earnings in manu- 
facturing industries rose from 33 cents in 1919 to 38 cents in 
1920; in public housekeeping the rise was from 33 cents to 36 
cents, and in office occupations from 42 cents to 47 cents. 

It is probably impossible to determine what share the 
minimum wage decrees, as such, had in this increase and what 
part was due to the rising cost of living which necessitated some 
increase in money wages. It is at least possible that the increase 
would have occurred had no rulings been made. Judging by the 
wage material gathered for the mercantile and laundry industries, 
however, it seems probable that the decrees did affect an appreci- 
able increase of wages for the lowest-paid workers. This is 
indicated by the fact that while in 1918, 23 per cent of the adult 
women in stores received less than $10 a week, in 1919 only 2 per 
cent received less than this and only 7 per cent less than $12. 
Among the adult laundry workers in 1918, 43 per cent received 
less than $11 a week, while in 1919 only 1 per cent received less 
than this amount and only 7 per cent less than $13 a week.' 

The statistics given also throw light upon the question as to 
whether the ‘“‘minimum tends to become the maximum.” In 
the mercantile occupation the average in 1920 is shown to have 
been $3.19 in excess of the minimum weekly wage, among the 
laundry workers the average was $1.58 above the minimum, in 
manufacturing $2.64, in public housekeeping, $2.58, and in office 
employments $4.43. It is therefore apparent that the minimum 
wage has not tended to become the maximum. 

Although the minimum has thus not tended to become the 
maximum, what has been the effect upon the relative variations 
in earnings? In other words, has the minimum wage decreased 


t See Annual Report, Department of Labour, Province of British Columbia, 1919, 
PP: 97-98. 
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the disparity in pay between the various workers in an industry ? 
Has it tended to produce a greater degree of standardization 
of reward? The writers have analyzed the British Columbia 
statistics for 1918 and 1919 for the mercantile and laundry 
industries, the former year being prior to the promulgation of 
the first orders and the latter subsequent to them. Frequency 
tables of the number in the various wage groups are given in the 
1919 report of the Minimum Wage Board and from these 
data we have computed the probable position of the first and 
third quartiles and the consequent interquartile range and 
coefficient. 








LAUNDRY AND DRY-CLEANING 


| MERCANTILE INDUSTRY INDUSTRY 





1918 1919 1918 





First quartile (Q), . | $12.75 
Third quartile (Q); 5. 15.80 











The interquartile range (0; —(Q,) in the mercantile industry in 
1918 was therefore $15.00—$10.10=$4.90; while the quartile 
deviation (@—2:) was $2.45. A year later when the minimum 
wage was in effect, the interquartile range was only $3.05 (i.e., 
$15.80 —$12.75 =$3.05) and the quartile deviation was conse- 
quently $1.53. In the laundry and dry-cleaning industry, the 
interquartile range in 1918 was $1.50—$9.90= $3.60 and the inter- 
quartile deviation was therefore $1.80. By 1919 the inter- 
quartile range had shrunk to $1.80 (i.e., $15.30 —$13.50 = $1.80), 
with a resulting deviation of go cents. 

This clearly shows that there was much less variation in earn- 
ings (at least as far as the middle half of the cases were concerned) 
after the minimum wage had been put into effect than previously. 
This decrease in the variation was really considerably greater 
than is shown by the foregoing figures, because of the fact that 
the general wage level was higher in both industries in 1919 than 
it was in the preceding year, so that a variation of a dollar meant 
less relatively in 1919 than in 1918. These interquartile ranges 
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can therefore be reduced to a common denominator. Using the 





accepted formula of 0-0: , we have the following quartile 
OQ: 
coefficients of dispersion: 
1918 1919 
Mercantile industry . . . .  .195 .107 
Laundry and dry-cleaning industry .154 063 


These figures show the relative variation in the mercantile 
industry of the middle half of the cases in 1919 to have been 
approximately one-half of the variation in 1918, and in the laundry 
trade to have been much less than one-half. Little doubt can 
exist therefore of the tendency of the minimum wage in British 
Columbia to bring about a greater degree of standardization 
and uniformity in wages than would otherwise exist. 

Finally, the figures given in Table II show quite conclusively 
that there was not a substitution of minors for adults. In each 
industry, with the exception of the mercantile trade, the per- 
centage of juveniles decreased. This was true even of manu- 
facturing, where the Board finally set no wage minimums for 
those under eighteen. . 

It is also interesting to note that “for a short time after the 
issuance of the early orders dealing with the mercantile and 
laundry industries, the Board tried to enforce the payment of 
the full weekly wage’’* when less than the standard number of 
hours were actually worked, but that it “found that it could not 
legally continue to do so,”’ and now ‘“‘when short time is worked 
the employer may pay an hourly wage figured pro rata on the 
weekly wage for full time work.”? 


IV. MANITOBA 


In 1918 Manitoba adopted an act creating a Minimum Wage 
Board of five, two of whom were to be women, to fix wages, hours, 
and conditions of work in ‘‘any shop, mail-order house or factory 
in any city in Manitoba.”’ In 1919 their jurisdiction was 
extended to offices and places of amusement as well.4 The 

t Letter from Mr. J. D. McNiven, chairman of the Board, to the writers. 

2 Ibid. 


3 Royal Statutes Province of Manitoba, 1918,chap.38. 4 Jbid.,1919,chap. 54. 
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Board was authorized by the original act to ascertain and declare 
“what wages are adequate to supply the necessary cost of liv- 
ing to employees and to maintain them in health.” No specific 
provision was made for their calling conferences to assist them, 
and the Board was given the usual power to grant special licenses 
to physical defectives and to learners, and discretionary power to 
extend its rulings to localities other than cities. Provisions 
similar to those of British Columbia were made for the enforce- 
ment of the law. In practice, the Board has set its minimum 
after investigation and after representatives of the employers 
and of the employees have met jointly with them, the members 
of the Board presiding at this gathering. No separate report is 
made to it. This method is thus vitally different from the 
systems of conferences used in British Columbia and in most 
of the American states, in that it gives much greater latitude 
to the Board itself. It is also claimed for it that it speeds up 
action, which is likely to be slow under the system of separate 
conferences, and gives greater bargaining power to those who 
wish to increase the wage level. 

The forty-four rulings issued by the Board prior to May, 
1921, present a maze of complexities.'. The result is that there 
are very real variations, between trades and sometimes between 
localities as regards the wages and hours of adults, the length 
of apprenticeship, and the wages of apprentices and minors. A 
detailed analysis of these various rulings will be found in Table V, 
and we shall here content ourselves with merely stating the 
general nature of the rulings and the main groups into which they 
fall. ‘The awards will now be grouped as regards the wages of 
adults, the hours of adults, apprenticeship, and the work of 
minors. 

Wages of experienced adults.—Restaurant and office workers 
have been granted a weekly minimum of $12.50, as have also 
hotel employees in Winnipeg and Brandon. The majority of 
the other awards have been for $12 a week, including those for 
stores and for the printing, tailoring, dressmaking, jewelry, 


* An approach toward greater standardization was made in November, 1921, 
when the rulings for eleven industries were revised and made uniform. 
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leather, and similar trades. A feature of the awards for some 
industries is the distinction drawn between the minimums set 
for skilled and unskilled occupations within a given trade. 
For the former, a minimum of $12 has been generally set, while 
for the latter the minimum is either $10 or $11. Among the 
trades with this double classification are the big factories, the 
dyeing and dry-cleaning shops, mail-order houses, and the 
factories manufacturing ladies’ garments. In a few trades, 
notably confectionery establishments, laundries, and paper- 
box factories, the minimum is $11 a week, while for the city of 
Brandon the minimum for laundry-work is only $9 and in 
Dauphin only $8.50. 

Hours of work.—The Manitoba Factories Act had fixed the 
maximum hours for women in factories at nine a day and fifty- 
four a week, while the Shops Regulation Act had fixed the maxi- 
mum for stores at fourteen a day and sixty a week. The 
Minimum Wage Board was given the power to fix lower 
maximums and has uniformly done so. For only hotels and 
laundries has so high a maximum as fifty-two hours been set. 
In one case fifty-one hours was set, and in eight, the most 
important of which was department stores, fifty hours. In 
four trades forty-nine hours was established as the maximum, 
while in twenty-seven, including most of the factory industries, 
forty-eight was made the upper limit. For office workers 
indeed a weekly maximum of forty-four hours was established. ? 
Commonly, nine hours was set as the maximum length of the 
working day, and in most of the trades specific provision was 
made for a half-holiday on Saturday. 

A pprenticeship.—The conditions established for apprentice- 
ship vary widely. In a few instances, notably in the case of 
hotels, restaurants, and amusement places, no learning period 
is allowed. In twenty-two of the rulings a six months’ period 
is set, in two cases nine months serves as the length of time in 

t See text of these laws as given in Labour Legislation in Canada as Existing 


December 31, 1920, pp. 458-68, 489-91, published by the Canadian Department of 
Labor. 


2 For a digest of the rulings, see The Minimum Wage for Women and Girls in 
Maritoba, pp. 8-16. 
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which to learn a trade, in eight, a year is set, in seven, eighteen 
months, and in only two cases has two years been fixed. As a 
rule, the six months’ learning periods are divided into two 
divisions of three months each, while those of a year or more are 
subdivided into six months’ periods. The learners’ rates are 
naturally graduated during these periods, as a rule, increasing 
one dollar with every period until the minimum for experienced 
adults is reached. 

Minors.—In some occupations, notably amusement places 
and hotels, no minors are allowed. In restaurants, none below 
sixteen are permitted. In many industries the rates and periods 
are the same for minors as for apprentices. In most of the trades, 
however, the period of learning is longer than for adult appren- 
tices. After the learning period is over, the minor is to receive 
the same wage as the experienced adult. 

Other provisions.—It is much more customary in Canada than 
in the United States for employees to board with their employer. 
The Board has regulated this situation by ruling almost uni- 
formly that not more than $2 a week could be deducted for 
lodging, $4.50 a week for board, or $6 for both board and lodg- 
ing.’ Other rulings by the Board include the uniform applica- 
tion of a code providing hygienic conditions of work, and require- 
ment of a week’s notice by either employer or employee prior 
to dismissal, lay-off, or resignation unless caused by the gross 
provocation of the other party. The Board has ruled that 
when an employee is not offered an opportunity to work full 
time during the week that the employer must nevertheless 
pay her ‘‘the full minimum.’ This is of course designed to 
compel the employers to furnish full-time employment. During 
the recent industrial depression, however, the Board has “‘issued 
thirty-day permits to some employers allowing their female 
workers to work short time.’’ 


«In the case of laundries the maximum set is $5.50. 

2 Letter from Mr. E. McGrath, secretary of the Manitoba Board to the 
writers March 6, 1921. When the worker absents herself of her own volition, 
however, she is paid only for time worked. 


3 [bid. 
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V. SASKATCHEWAN 


In 1919 Saskatchewan passed a minimum wage measure pro- 
viding for the appointment of a Mimimum Wage Board of five, 
two of whom should be women. The act made no provision for the 
Board’s convening a conference, and authorized it to establish 
minimum wages, “adequate to support the necessary cost of liv- 
ing,’”’ and to fix maximum hours and sanitary conditions in shops 
and factories in the cities of the province, all of which may be 
extended at the pleasure of the Board to include other localities 
as well. In the sessions of 1920 the jurisdiction of the Board 
was extended to include hotels and restaurants, to determine the 
number of apprentices permitted in any shop or factory, and to 
compel employers to keep a record of the number of hours 
worked weekly by their employees.” 

In the beginning of its work in May, 1919, the Board held 
meetings in various cities to assist it in determining what was 
the proper minimum. As a result of their hearings and investiga- 
tions, the Bureau of Labor stated “that a girl dependent on her 
own earnings required a sum of $15 a week to live in reasonable 
comfort.’ In July, 1919, without resorting to convening a 
formal conference of representatives of employers, employees, 
and the public, the Board itself issued rulings for laundries and 
factories, shops and stores, and for mail-order houses, which were 
as follows: 

Laundries and factories —The minimum for all ‘‘ experienced”’ 
females was set at $14 a week, and ‘‘experienced”’ was defined to 
mean anyone who had been employed in the industry eighteen 
months or more. The minimum for the first six months of this 
learning period was set at $9.50 a week to be increased $1.50 
every six months. It should be noticed that no special ruling 
was made for minors, the same provisions as to experienced 
and inexperienced workers apparently applying to them as to 

* Royal Statutes Province of Saskatchewan, 1918-19, chap. 84. The text of 


this law as revised can also be found in Labor Legislation in Canada as Existing 
December 31, 1920, pp. 575-76, published by the Canadian Department of Labor. 


2 Royal Statutes Province of Saskatchewan 1919-20, chap. 78. 


3 Ninth Annual Report of Bureau of Labor, Department of Agriculture, 1920, p.17+ 
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adults. The provision of the Factories Act fixing fifty hours as 
the maximum week’s work was continued." 

Shops and stores —The minimum for experienced workers in 
these occupations was set at $15 a week, or $1 higher than the 
minimum for factories and mail-order houses. It is probable 
that the absence of competition with the other provinces in 
local mercantile trade enabled the Board to fix this minimum at 
the amount they had stated to be necessary, while the presence 
of competition made them fearful of establishing such a high 
figure as a minimum for factories. The definition of an experi- 
enced worker was the same as in the factories order. At first 
all inexperienced workers were to be paid $9.50 a week during the 
first six months, $11 during the next six months, and $12.50 
during the last half-year, but in 1920 this was changed and all 
inexperienced workers were divided into three subgroups with 
special rulings for each. These three subgroups were those in: 
(a) millinery establishments, () dressmaking, tailoring, and 
fur-lining establishments, and (c) other stores. For the first 
group a probationary period of six weeks was allowed, during 
which no wages were stipulated, after which there was to be a 
further period of apprenticeship of eighteen months. During the 
first six months the minimum was to be $5, during the second 
six months, $7, and for the last six months, $10. 

In the second group no probationary period was provided and 
the weekly minimum for the first six months’ period was $5, for 
the second period, $8, and for the third, $12. Finally, the start- 
ing wage for all learners in the third group was made $9.50 for the 
first six months, to be increased to $11 during the last half-year . 

Forty-eight hours was fixed as the maximum working-week 
for all classes.’ 

Mail-order houses—As has been mentioned, the weekly 
minimum fixed for this occupation was $14. Apprentices were 
to be paid $8 during the first six months. This amount was to 
be increased $2 during each of the next two half-years. A 
maximum working-week of forty-eight hours was set.’ 

* Order No. 2, Minimum Wage Board, Province of Saskatchewan. 

2 Order No. 1, Minimum Wage Board (as amended), Province of Saskatchewan. 

3 Order No. 3, Minimum Wage Board, Province of Saskatchewan. 
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Hotels and restauranits.—The Board did not legislate for 
hotels and restaurants in 1919, due to the fact that these occupa- 
tions were not specifically mentioned in the original act. After 
the amendment of 1920 had been passed, however, the Board 
issued a ruling effective in July of that year, which differed from 
the orders in other lines chiefly as regards hours, length of 
apprenticeship, and provision for “living-in.” A minimum of 
$14 was established for experienced workers. The learning 
period was set at only three months, or only one-sixth that of 
the other groups, during which a minimum of $12 was to be 
provided. Girls under sixteen years were prohibited from work- 
ing in these occupations, and night work was forbidden for those 
under eighteen. Forty-eight hours was established as the normal 
working-week, but establishments that kept open seven days a 
week were allowed to work their employees fifty-six hours 
provided that they paid time-and-a-half rates for all hours over 
forty-eight. Not more than $2.50 a week could be deducted 
for lodging, and not more than $5.25 for board, if the employee 
“lived-in.’” 

In 1920 an amendment was passed to the Factories Act 
lowering the maximum number of hours per week for minors 
and women from fifty to forty-eight,? and this was naturally 
incorporated in the minimum wage rulings. In the fall of 1921 
the rulings were revised by the following very interesting declara- 
tion: “‘When a female . . . . is employed for a less number of 
hours than forty-eight per week the minimum wage above set 
forth may be correspondingly reduced.” This is an explicit 
ruling that the minimum established should be an hourly, not 
a weekly minimum, and that the women workers should bear 
the full loss of wages occasioned by “‘short-time.”’ 

Some results of the rulings.—Only a few over two thousand 
women have been affected by the regulations. It appears that 
the minimum has not become the maximum, but approximately 
one-third of the experienced women in the shops and stores 
receive just the minimum and nothing more, while over half 

t Order No. 4, Minimum Wage Board, Province of Saskatchewan. 


2 Royal Statutes Province of Saskatchewan, 1919-20, chap. to. 
3 Saskatchewan Gazelte, October 6, 1921, 6 pages. 
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the experienced women in laundries and factories are also in this 
situation." 
VI. ONTARIO 

Ontario is the chief industrial province of Canada, but 
although the government was repeatedly urged to enact a mini- 
mum wage law, such a measure was not passed until 1920 after 
a Farmer-Labor alliance had carried the provincial elections and 
had displaced the Conservative government from power. The 
act as passed provided for the appointment of a Board of five 
members with power to investigate wage conditions and estab- 
lish wage minimums. The Board was given no power to regu- 
late hours or conditions of work? and no standard was set up 
by the law to be followed in the establishment of the minimum. 
The Board was authorized to convene conferences of employers 
and employees of particular occupations and to receive their 
recommendations, but no compulsion was placed upon the 
Board either to summon such conferences or to accept their 
recommendations. The usual provisions were made in regard 
to defectives and enforcement, and farm laborers and domestic 
servants were excluded from the provisions of the act. An 
amendment was passed in 1921 giving the Board the power to 
suspend, vary, or revise its orders in any industry if conditions 
changed sufficiently, and to establish different rates for different 
localities.‘ 

The Board was appointed with Professor J. W. Macmillan, 
who had been the original chairman of the Manitoba Board, as 
chairman. After drafting rules of procedure and working out 
the details of organization, it selected the laundry trade as the 
first to be investigated. It later took up the investigation of 
mercantile establishments and of certain manufacturing indus- 

* First Annual Report Bureau of Labor and Industries, Province of Saskatchewan, 
1921, p. 27. 

2 This is in harmony with the general reluctance of farmers’ movements, 
however radical they may be, to restrict the hours of work. 


3 For the text of the act see Labor Laws of Canada as Existing December 31, 
1920, pp. 448-49. Also Royal Statutes Province of Ontario, 1920, chap. 870. 


4See Royal Statutes Province of Ontario, 1921, chap. 78. See also The Mini- 
mum Wage Act—Amendments to 1921, and Regulations, C. W. James, Toronto. 
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tries. As in Manitoba and Saskatchewan, the Board made its 
rulings without calling a formal separate conference, but, follow- 
ing the Manitoba example, it has called representatives of both 
sides to meet with it and after this discussion has issued its 
rulings. The Board in practice has first issued orders in each 
group of industries for Toronto and has then later issued orders 
for those cities and localities which are of smaller size. The 
industries will now be taken up in turn. 

Laundries.—The original order for Toronto fixed a minimum 
weekly wage of $12 for experienced adults, with a provision that 
inexperienced adults should serve an apprenticeship of six 
months, during the first three months of which the minimum 
was to be $10 a week, and during the last three, $11. Minors 
under eighteen were to receive at least $9 weekly during the 
second six months, and $11 during the third six months. After 
this they were to receive the minimum for experienced adults, 
even if they were still less than eighteen. The number of 
inexperienced adults in any establishment was not to exceed 
25 per cent of the total number of females employed, which 
percentage was also to serve as the maximum for minors. In 
the event of the worker “living-in,” a maximum deduction of 
$2 for lodging and $5 for board was established.‘ In the early 
summer of 1921 this order was extended with modifications to 
the rest of the province. The remainder of the province was 
divided into two groups, (a) cities having over 50,000 population 
(with the exception of Toronto), and (6) the rest of the province. 
In the first group the minimum for both experienced and inexperi- 
enced adults continued the same as for Toronto, but the wages 
of minors were lowered to $7, $8.50, and $10 for the three six 
months’ periods. For the localities under 50,000 population the 
minimum for experienced adults was set at $11, or $1 lower than 
in the larger cities, and the minimum for inexperienced adults 
was accordingly put at $9 and $10 for the two three months’ 
periods, or again $1 below that of the rest of the province. The 
minimum for minors, however, was the same as that set for cities 


Order No. 1, Minimum Wage Board, Province of Ontario. See also the 
Labour Gazette (Canada), XXI, April, 1921, p. 589. 
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of the second class. The maximum deduction for “living-in”’ 
was also lowered. 

The Board has found itself confronted with the problem of the 
employment of women for less than full time, and in one of their 
later rulings took cognizance of the situation by providing that 
part time of less than forty hours per week should be paid on an 
hourly basis at rates equal to one forty-eighth of the established 
weekly minimum. To make the system one of hourly minimums 
therefore the Board was forced to pass judgment as to the 
“normal”’ working-week. Forty-eight hours was thus used as 
the unit in measuring wages, although not established as the 
maximum.’ 

One inconsistency resulted from this decision which deserves 
to be pointed out. If women worked less than forty hours a 
week they were to be paid an hourly rate of 25 cents an hour 
(i.e., $12+ 48). If however they worked over forty hours, say 
forty-two, they would apparently be paid the full weekly mini- 
mum and therefore a higher hourly rate (i.e., $12.00+42= 
$.29—). An employer who thus furnished more than forty 
hours of employment per week but less than forty-eight would 
apparently be compelled to pay a higher hourly wage than one 
who furnished less than forty. 

It should be noted, however, that in general the Board has 
met the situation of part-time employment by permitting the em- 
ployers to pay their employees hourly rates. These hourly rates 
(with the exception of laundries in localities of less than 50,000, as 
mentioned above) are computed from weekly minimums accord- 
ing to the number of hours in vogue in each establishment. Such 
a ruling was probably necessary in view of the fact that the 
Board has no power over maximum hours, but its inevitable 
result was, of course, to establish differing hourly rates, which 
varied according to the length of the working week. Thus a 
plant working a forty-eight-hour week under a $12.50 weekly 
minimum would have an hourly rate of 26 cents (i.e., $12.50+- 48), 


‘ For the text of these rulings see Orders No. 4 and 5 of the Minimum Wage 
Board of the Province of Ontario. See also the Labour Gazette, XXI, September, 
1921, pp. 1156-57. 
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while a plant with a fifty-five-hour week would have an hourly 
rate of only 23 cents (i.e., $12.50 55). 

Certain manufacturing industries—In the early summer of 
1921 the Board took up the question of manufacturing industries 
and issued a ruling which at first applied only to Toronto but 
which in December was extended, with considerable modifica- 
tions, to other parts of the province as well. These rulings 
applied however only to the confectionery and cracker trades, 
and to paper-box, paper-bag, and other allied factories. It did 
not deal with such important manufacturing industries as those 
of textiles, clothing, boots and shoes, or printing. 

The first order established for Toronto a minimum for 
experienced adults of $12.50 with a twelve months’ learning 
period for adults, during which the apprentices were to receive 
at least $10 for the first six months and $11 for the second. For 
minors an eighteen months’ learning period was established, 
subdivided into three equal parts, during the first of which $8 was 
to be paid, during the second, $9, and during the third, $10. 
Not more than one-third of the total female employees could 
be adult learners and not more than one-third minors, nor 
could the two together aggregate more than one-half. It was 
provided that piece work should be so paid as to yield at least 
the minimum time wages.’ Provision was made for the payment 
of the workers at an hourly rate, if employed for less than 36 
hours a week. 

In December, 1921, rulings for the rest of the province were 
made for these industries. Three sets of such rulings were 
made: (a) those for cities of over 50,000 population excepting 
Toronto, (0) cities between 5,000 and 50,000, and (c) the rest of 
the province. The minimum wage for experienced adults in 
the first class of localities was set at $11.50, or $1 lower than that 
for Toronto; a minimum of $11 was established for those in the 
second class, and one of $10 for the third. There was thus a 
difference of $2.50 or 20 per cent between the highest and lowest 
minimum set for the province. The wages for apprentices and 


tSee Order No. 2, Minimum Wage Board, Province of Ontario. Also the 
Labour Gazette, XXI, September, 1921, pp. 1156-57. 
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minors, as will be seen from a study of Appendix B, vary in 
a roughly approximate, though by no means exactly correspond- 
ing, ratio to this variation in the wages of experienced adults." 

Stores and shops.—In accordance with its practice the Board 
made rulings for retail stores in Toronto before taking up the 
rest of the province, and in the early summer of 1921 issued its 
orders for this city. A weekly minimum of $12.50 was estab- 
lished for experienced adults, and ones of $10 and $11 respectively 
for the first and second six months of apprenticeship. 

A complicated system of payment for minors was established 
which was graduated both according to the age of entrance into 
the industry and according to the length of service in it. Thus 
a girl of fourteen would receive a minimum of $7 a week until 
she was sixteen, when it would be raised to $8; this would con- 
tinue for six months and would then be increased to $9; at 
seventeen the minimum would be raised to $10, and after six 
months more to $11; finally upon reaching the age of eighteen 
the girl would be paid the minimum for adults. On the other 
hand, a girl entering the industry at the age of sixteen-and-a- 
half would receive only $8.50, or 50 cents less than the girl who 
had entered earlier. Provision was made for payment of 
female employees at an hourly rate if employed for less than 
thirty-six hours a week.’ 

In November orders were also issued for cities other than 
Toronto, of over 50,000 population. The November decision 
authorized a minimum of $12 for experienced women and a year’s 
period of apprenticeship for adults, during the first six months 
of which the worker was to receive at least $10 a week and during 
the second $11. Minors under eighteen were to receive $8 per 
week for the first six months, $9 for the second, $10 for the 
third, and $11 for the fourth. This graduated system may 
continue after eighteen if the girl entered the industry after 
sixteen, but in no case shall she receive after eighteen the mini- 


* See Orders Nos. 7, 8, and 9 of the Minimum Wage Board of the Province of 
Ontario. See also the Labour Gasetie, XXII, January, 1921, pp. 71-72. 

2See Order No. 3, Minimum Wage Board, Province of Ontario. Also the 
Labour Gasette, XXII, September, 1921, pp. 1156-57. 

3 At the time of writing no decision has been made by the Board for the 
smaller centers of population. 
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mum prescribed for the experienced adult of her own age.’ 
The rulings concerning part-time work and the proportion of 
inexperienced adults and of minors are the same as in the order 
for Toronto. 

These rulings for retail stores apply not only to the actual 
saleswomen, but also to cashiers, parcellers, messengers, and 
other employees working directly with the sales force. They do 
not apply, however, to the office workers in the stores. 

The Board has not yet issued orders applying to the other 
manufacturing industries, to office work, hotels, and restaurants, 
nor to places of public amusement. 


VII. NOVA SCOTIA 


In 1919 an act was passed by the provincial legislature 
authorizing the appointment of a commission “to inquire 
into . . . . and to report on the . . . . hours of labor, wages, 
and working conditions of women employed in industrial 
occupations.” This commission was appointed and made a 
report in 1920 recommending the passing of a minimum wage 


TABLE III 


WAGES OF WOMEN WORKERS IN MANUFACTURING INDUSTRIES OF NovA SCOTIA IN 
1920 BASED ON RETURNS FROM ForTy-NINE ESTABLISHMENTS* 
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* Report of Commission on Hours of Work, Wages, etc., . . . . Nova Scotia, 1920, pp. 16-17. 


* Order No. 6, Minimum Wage Board, Province of Ontario. Also the Labour 
Gazette, XXI, December, 1921, pp. 1485-86. 
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law, similar to those of Manitoba and Saskatchewan, which would 
provide for the appointment of a board “‘representative of women 
workers, employers, and the public” with power to determine 
wages, hours, and conditions of labor, not only for women in 
factories but in shops, offices, restaurants, and hotels as well. 
The investigation made by the commission disclosed the low 
wages that a large proportion of the women workers were then 
receiving, a summary of which will be found in Table III. 

It will be seen from these figures that 29 per cent of the women 
received less than $8 a week, approximately 57 per cent received 
less than $10, and 75 per cent received less than $12. The aver- 
age hours of work per week were found to be 50.4 although the 
three largest concerns in the province, employing together over 
one thousand women, had a working-week of fifty-five hours. 

Largely as a result of the report of this commission together 
with the general sentiment which had been created in favor of 
the minimum wage, the legislature passed a minimum wage 
measure in 1920 providing for the creation of a board of five 
members, two of whom were to be women. This Board was 
empowered to fix for both factories and shops wages ‘“‘adequate 
to furnish the necessary cost of living”’ and to establish hours and 
conditions of work. The usual provisions concerning enforce- 
ment, defectives, and apprentices were also included, and the 
act was to apply only to the cities and incorporated towns unless 
extended by an Order-in-Council.? 

The last clause of the measure however contained the follow- 
ing significant proviso: ‘‘This Act shall come into forceon ... . 
and not before such day as the governor-in-council orders and 
declares by proclamation.”’ This therefore made it only dis- 
cretionary upon the part of the cabinet whether it would 
put the act into effect. Thus far the cabinet has not done so, 
and therefore the Minimum Wage Act is not yet in force in 
Nova Scotia. 


* Report of Commission on the Hours of Labor, Wages and Working Conditions 
of Women Employed in Industrial Occupations, Province of Nova Scotia, 1920. 

2 Nova Scotia Statutes, 1920, chap. 11. 

3 [bid., sec. 15. 
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VIII. QUEBEC 


In March, 1919, a Minimum Wage Act was passed in Quebec, 
the second industrial province of Canada, but like the Nova Sco- 
tia measure it is not yet in operation. The act as passed provided 
that an unpaid commission of three, one of whom was to be 
the deputy minister of labor, “may” be appointed. The com- 
missioner was authorized to investigate and fix wages paid in 
industrial establishments. The commission was not given powet 
to fix either hours or working conditions, nor indeed to establish 
minimum wage rates other than in manufacturing industries— 
women in stores, hotels, restaurants, offices, etc., being excluded 
from the act. The commission was authorized to convene a 
conference to make recommendations to it concerning particular 
industries, but the commission was empowered not only either 
to accept or reject their recommendations but to amend thein 
as well. 

The final section provides that the act shall come into force 
on the day of its sanction, but the government has not appointed 
the commission and the act therefore is, for all practical pur- 
poses, at present inoperative.’ 


IX. SUMMARY AND CONCLUSION 


Bringing together our analysis of the Canadian Minimum 
Wage Laws and Rulings, what shall we regard as their most im- 
portant characteristics? Are they not the following: 

1. The almost universal principle in the laws that the wages 
fixed shall be based on the “necessary cost of living.” No 
mention, save possibly in the 1921 amendment to the Ontario 
Act, is made of the financial condition of the industry as a 
criterion. The example of the Oregon law rather than that of 
Massachusetts has therefore been followed. 

2. The nominal inclusion of men under the flat-rate law of 
Alberta and the special miners’ Minimum Wage Act of British 


* Royal Statutes Province of Quebec, 9 George V, chap. 11. 
? Government officials state that the failure of the cabinet to appoint a com- 
mission has been due to the facts: (1) that the labor leaders have objections to 
the idea of an unpaid commission and (2) the business depression. A leader of 
the !abor movement in Quebec denies that the first statement is true. 
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Columbia show that the governmental regulation of men’s 
wages would be much more possible in Canada than in the 
United States under our present legal theory. In the main, 
however, Canada shows a reluctance to follow England and 
Australia in extending the protection of the minimum wage to 
men, and rather copies the American commonwealths in restrict- 
ing its application to women and to female minors.’ 

3. The differing jurisdictions of the Minimum Wage Boards 
or Commissions. Those authorized by the laws of British Colum- 
bia, Manitoba, Nova Scotia, and Saskatchewan have power over 
hours and conditions of labor as well as wages, while those of 
Ontario and Quebec have jurisdiction over wages alone. In 
Nova Scotia and Saskatchewan these powers are subject to the 
provisions of the provincial factory acts. The experience of 
British Columbia and Ontario however indicates that it is im- 
possible permanently to consider wages apart from the number 
of hours to be worked. 

4. The much smaller réle of the advisory boards or 


ce 


con- 


ferences” in comparison to their position in the United States. 
Three of the four provinces with active boards, namely Manitoba, 


Saskatchewan, and Ontario, have set wages directly without 
calling formal separate bodies into existence.2 The remaining 
province, British Columbia, has indeed established such con- 
ferences, but the Board itself is given power to fix the wages of 
minors and adult apprentices independently of the conference 
and has upon occasion done so. The as yet inoperative Quebec 
law gives the Minimum Wage Commission power not only to 
reject or approve, but also to amend—the latter a power that 
the Minimum Wage Commissions of Oregon and Washington 
for example do not possess. 

5. The tendency to establish varying wage limits and work- 
ing standards within a province not only for different industries 
but also for different localities as well. Thus in British Columbia 

‘In many of the minimum wage states of the United States male minors are 
nominally at least, included in the regulations of the Boards. 

? The peculiar status of the meetings with employers and employees in Mani- 
toba and Ontario has already been explained (pp. 172 and 179). 


3In the case of the regulations concerning learners and apprentices in the 
mercantile and laundry trades. 
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R.S.M. 1918, No. 140. five persons, as follows: two repre-} Board has full powers to conduct all of aconference. Board mayact| condition 
R.S.M. 1919, No. 17. sentatives of employers, one of whom} _ necessary inquiries and investigations, po tly. In practice, the mae has} maximur 

a female; two representatives} enforce attendance of witnesses, etc.,| met with representatives of employers} 
of employees, one to be a female; andj and may punish pessoas poles < of con-| and employees. however| 
one person as c’ tempt of the Board. has no formal recommendations. 
of the Board. Members of the Board} all the powers, rights, and privileges 
to be paid for their services andj that are vested in oe See Benchof, 
expenses as may be determined by the} Manitoba. of names, age 

governor-in-council ca tobe and addresses of all employ-| 
ees to be kept by employer. 
Nova Scoria, 1920. “Minimum Wage Board,” to consist of} Investigation at the discretion of Board.} No wage awards issued. No provisions} Board giver 
R.S.N.S. 1920, chap. 11. five soaheet two of whom shall be ] has full powers, privileges, and] _ in Act for creation of separate t maximum 
females. Members appointed by} immunities commissioners ap-| board conferences. condition: 
== and shall be paid] pointed under Public Inquiries Act 
or their services and expenses. 1909. Employers must keep register 
of names, addresses, and actual earn: 
ings of ail employees, which shall b be 
open to inspection of Board. 

Ontario, 1920. “Minimum Wage Board” of five per-| Inv tion at the discretion of the| After investigation the Board summons Board giver 
R.S.0. 1920, chap. 87. sons, two of whom shall be women, Board power to examine} of the employers and} fix eithe 
R.8.0. 1921, chap. 78. appointed by lieutenant-governor-in- books, etc.; ae must keep a employees to meet with them, but} hours or 

council. One member to be named as} __register with employees, ages,| does not create a separate trade-| work. 
chairman, who shall hold office during} and addresses, to be open to inspec-| board conference. Shop Act 
pleasure. Of the remaining members} tion by the Board. The Board may maximum 
of the Board, tue chal be aepalnted also call a conference of employ and sixty 
in the first instance for one a oe. © ~ and employers in the industry 

two for two years, evi aff a 

sequently appointed iy a rey 7 

five years. member absent from 

three + meetings of the 

Board is automatically suspended. 

me tob id a per diem al allow- 

ance with pee mee the 

Quesec, 19 “A commission” of three members, one] Investigation at discretion of commis-| Act not actively in operation. The Act} The commi 

R8.Q. 1 O19, chap. 11. of whom shail be the deputy minister} sion. Has full power to examine ps tt the commission may wer to 
S is otek So Cemnane and} books, ete. ld sittings and summon any oe 
one of whom shall be a woman; to be to appear before it. 5 codaumed work. TI! 
appoin' y the lieutenant-governor- may convened; an equal] Establish 
in-council, during pleasure. No number of employers and employees,| _vides for 
member to receive remuneration for with a number of disin per-| and sixt; 
services. sons. A member of commission} which ma 

to be chairman of the conference.| by the 
The conference, by majority vote] twelve : 
of members, determines the minimum] _seventy-ty 
wage to be paid. The decision shall 
then be submitted to the commis- 
sion, which may approve, reject or 

same, or may the 
holding of a new conference. 

SaskatTcHewan, 1918. “Minimum Wage Board,” to consist of} Investi — at discretion of Board.| No provision made in Act for calling of] Board given 
R.S.S. 1918-19, chap. 84 five ns, + of whom shall C4. has full power to make all} a conference. Poli of ho fix hours o 
R.S.S. 1920, chap. 78. fe Sy = ym —* necessary investigations and inquir- fae meetings is followed, at whi and sanits 

8.8. . 1920, chap. 186. Members eee ies. Lys ye gy Spe register of is submitted and from and requ 
pny ed a pe names and addresses, Boge 5 - which the awards issued by the} employees 
as may be by lieutenant- Se Sead Board itself are based. 

employees, which shall be open to a 

















* The text of the 1922 Alberta law was received toc 
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JuRispicTion oF Com- 
Means Provipep For PRINCIPLES BY WHICH APPRENTICES, 
MISSION AS INDUSTRIES YEES 
Hours anp Conprrions a Exronce- Amount or AwaRp CovERED BY Coverep + oortgatal EXcEPTIONS 
en MENT oF AWARD Is DerermineD law sr Law Minors 
| No jurisdiction over hours} Penalty of fine. Maxi-) No standards set. “Any factory, shop, office,| All employees in Shops, offices, 
and conditions of work.| mum fine, $25. or office building.” occupations and office build- 
Factories Act by ings in cities or 
lishes ni Act, male and towns of less 
which may be extended , than 5,000. 
| Board given power to fix yy A of fine of from} Amount “adequate to| “Everyfemale personwho| Women, adult} Special licenses} Farm _—_ Ia 
/ + conditions of work and} $25 to $100. Employ-| supply the ted is in receipt of or en-| apprentices may be gran fruit pickers, and 
— hours by| ees may recover cost of living. titled to any compensa-| (over eighteen to physical det defec-} domestic  serv- 
endment of 1919] wages with costs. tion for labor or for} years), and} tives and to ap-| ants. 
| RSBC . 1919, chap. services performed.” girls (under tices. Num- 
} 61) eighteen years) of such not 
: to exceed one- 
seventh of whole’ 
| num of em- 
} ployees. 
|} Board given no bse Violation of law a misde-| No standard set. “All coal miners in the} All persons em- 
| over hours orconditions.| meanor. Fine of from province.” ployed in coal 
These regulated by} $10 to $100 and over. mines. 
Coal Miners’ Regula- may recover 
tions Act. An eight- ore wages with costs. 
hour day provided by 
this Act. 
| Board empowered to a Penalty of fine of from $25 ‘not “adequate to| “Any shop, mail-order] Females, adult] Special licenses} 1. Lonilities other 
conditions of work an to $100 or imprisonment: supply necessary cost] house, or factory. apprentices, may be granted cities. 
|} maximum hours. or both for the violation] of po to employees} offices and places of] and minors in| to physical de-| 2. vil occupations 
of Act by employers.| and maintain them in} amusement in any city} any city in| fectives and to not ically 
we poe may recover} _ heal of Manitoba.” Manitoba. learners. covered by Act. 
wages with costs. Public _ institu- 
tions. 
| Board given power to fix} Penalty of fine of from $25) Amount “adequate toj “Any female person J All females. Special licenses} All _ occupations 
maximum hours and} $100 for a. supply necessary cost} is in receipt of or who may be granted} outside those 
conditions of work. violating law. of living.” is entitled to any com-' to physical de-| classified as “fac- 
may recover pensation for or’ fectives and to} tories or shops.” 
wages with costs. services performed in apprentices. 
a factory or shop.” 

Board given no power to nat of fine of from $50} “If it is determined the ow female person in| All females. Handicapped em-} Farm laborers and 
fix either maximum] to $500 for employer| scale of es is inade- y trade or occupa- ployees, part-| domestic serv- 
9 or conditions of} who violates law. Up-| quate or unfair.” ion in Ontario who time employees} ants. 

F and} on conviction employer works for wages.’ and apprentices 
Shop Act provides for} must pay wages may be paid a 
um ten-hour to employees lower A. es 
onl sixty-hour week. the 
fixed tr "others. 
Board empow- 
ered to limit 
their number. 
The commission has no} Fine of not more than $50) If commission is of opin-| Industrial establishments} All female Special permit may} All occupations and 
wer to fix maximum] for employers violating) ion wages are in province of Quebec. workers. be issued to ap- — not cov- 
or conditions of} the law. hae ee cient. prentices or those’ y the term 
work. i recover back wages physically defec-| “ a A Es- 
i its Act pro-' with costs. tive for whom| tablishmente,’ 
vides for a ten-hour day: lower rates may| ii.e., hotels, 
and sixty-hour wi be fixed. Special] offices, stores, 
which may be scale may be} etc. 
by the i to fixed for females 
twelve a day and under eighteen. 
seventy-two a week. 
. given authority to} Penalty of fine of from $10) “ Adequate to furnish the} “ poet shop or factory’’| All female Special licenses} All occupations not 
fix hours of employment} to $100 for empl necessary cost of liv-} including hotels, res-| workers. may be issued to} covered by term 
and sanitary conditions| violating the law. Em-| ing. ete. emg defec-| stated in Act. 
and requirements for may recover lectives and to} Act nominally 
employees. wages with costs. learners. applies only to 
cities but ~ 
extend i 
ralings to 
localities as well. 

















8 received too late to permit of its inclusion in this table. 
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the weekly minimum for the various industries ranges from 
$12.75 to$15. In Ontario, while there is slight variation between 
industries, the chief differences in the wage scale are based on 
locality. As has been mentioned, there are four differing mini- 
mums in the confectionery and paper manufacturing industries, 
varying according to the size of the locality; there are three such 
minimums for laundries, and when the mercantile rulings have 
been completed there will be either three or four in this line of 
work as well. 

6. The tendency, despite these variations, in the western 
provinces at least to establish minimum wage levels in those 
industries where there is interprovincial competition, which are, 
either exactly similar or not widely at variance. Thus the 
weekly minimum for manufacturing is $14 in British Columbia 
and Saskatchewan and $12 in most of the factories in Manitoba. 
This was roughly in correspondence with the minimum wages 
of the Pacific Coast states which from 1918 to approximately 
1920 had a quite uniform minimum of $13.20 and $13.50." 

7. The successful use by the dominant political parties of 
the device of the Order-in-Council as a means of delaying or 
preventing the actual adoption of the minimum wage. Thus 
the legislatures of Alberta, Nova Scotia, and Quebec have all 
passed minimum wage laws authorizing the appointment of a 
commission to fix wages. But these acts have been so worded 
as to make it volitional upon the part of the cabinet whether such 
commissions should be appointed or whether, once appointed, 
their recommendations should be promulgated. It has accord- 
ingly been possible for the governments to take advantage of 
their delegated legislative powers and to withhold their sanction, 
thus making the laws ineffective. It has thus been possible for 
individual legislators to conciliate large sections of their con- 
stituents by yielding to the pressure and voting for the proposed 
bill, but for the cabinet to delay its sanction in the hope that 
the popular sentiment would abate. There is this merit how- 
ever in this system of delegated legislative powers, that it is 
accompanied by a system of responsible government and that 


* In 1920 Washington established a higher minimum for hotels and restaurants. 
California has also raised her general minimum level. 
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the cabinet must answer at the polls for its deeds of commission 
and omission. If it thus “‘pocket-vetoes” a measure, the people 
can fasten definite responsibility upon it and the party it repre- 
sents, and can punish the party at the next election, even though 
the skirts of the individual members of the legislature may be 
ostensibly clean. 

8. That so far as the experience of the one province (i.e., 
British Columbia) upon which we have reliable data is concerned, 
the introduction of the minimum wage has by no means resulted 
in the minimum becoming the maximum, although it has pro- 
duced a considerably greater uniformity of wages than existed 
before by leveling up the wages of the more poorly paid workers. 

9. The attempts to cope with the problem of short-time and 
irregular employment. While the early attempt of British 
Columbia to enforce weekly minimums, rather than hourly rates, 
was checked by legal opinion, Manitoba has, in the main, 
carried out such a system and has thus fully protected the 
employee from the losses incident to irregular employment 
(aside from absenteeism) during the week. British Columbia 
has, in its regulation of amusement places, provided higher 
hourly rates for those employed less than thirty-six hours a 
week than for those employed more. It is highly desirably 
(a) that the power of the boards in Ontario and Quebec be 
extended to include hours as well as weekly wages; (6) that the 
principle of forcing employers to stabilize their production and 
lessen the irregularity of employment should be further developed 
and extended. Apparently the best method of dealing with this 
problem is that of the penalty differential wage for short time. 
Both Manitoba and British Columbia have at least pointed 
the way along which future progress should proceed." 


Mrs. KATHLEEN DERRY 
LonDON, ONTARIO 

Pau. H. Dovuctas 
THE UNIVERSITY OF CHICAGO 


«For the importance of irregular employment see Irene Osgood Andrews, 
“The Relation of Irregular Employment to the Living Wage for Women,” Fourth 
Annual Report, New York State Factory Investigating Commission. For the attempts 
of some American states to meet the situation see Dorothy W. Douglas, “‘ American 
Minimum Wage Laws at Work,”’ American Economic Review, IX, December, 1919, 
pp. 721-24. 
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RECENT CASES ON PRICE MAINTENANCE 

The Supreme Court of the United States for reasons good or 
bad has committed itself to the doctrine that an attempt on the 
part of a manufacturer to control the resale price of his product 
by contract is an offense punishable under the Sherman Anti- 
trust Act; that such an attempt is unfair competition within 
the meaning of the Federal Trade Commission Act and can be 
prohibited by the Trade Commission; and that the contract 
itself is, of course, unenforcible and not entitled to the protec- 
tion of the law. The theory of the Supreme Court underlying 
this conclusion seems to be that “where commodities have 
passed into the channels of trade and are owned by dealers,’’ 
the dealers are privileged to sell them at their own prices; and 
that the factory having “sold its product at a price satisfactory 
to itself, the public is entitled to whatever advantage may be 
derived from competition in the subsequent traffic.”” 

It is not within the scope of this article to examine the 
fundamentals underlying the view of the Supreme Court in the 
Miles case, however unsound the decision may seem. But it 
should be noted in passing that Justice Holmes, that rare genius 
of the law, dissented from the conclusion of the court and recent 
cases indicate that he has not yet been converted to the view of 
the majority. Taking the conclusion of the Supreme Court in 
the Miles case as the starting-point and assuming the soundness 
of the decision, the purpose of this article is to trace the more 
recent development of the law in the federal courts with respect 
to price maintenance and particularly to note a curious tangle 
into which the Supreme Court has apparently wandered. 

When the Supreme Court outlawed price-maintenance con- 
tracts on the score that they suppress competition and are there- 
fore contrary to sound public policy, it was perfectly natural 
that manufacturers should have immediately resorted to other 

* Dr. Miles Medical Co. v. Park & Sons, 220 U.S. 373 (1911). 
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means to protect their goods from what they considered unfair 
conduct on the part of price-cutters. Justice Holmes, in a 
dissenting opinion in the Miles case, suggested one method of 
evading the effect of the decision—a consignment in fact instead 
of a nominal consignment of goods to an agent to be sold as the 
goods of the principal at prices to be fixed by the principal. 
This method gives the manufacturer the desired protection if 
he is in a position to incur the greater expense and inconvenience 
in utilizing it. Again, at least one manufacturer has notified the 
trade that he requires no dealer to observe a fixed price in the 
resale of his commodity, but that he does reserve the privilege 
of selling the article under its advertised trade name, and that he 
extends this privilege only to those dealers who do observe his 
suggested prices. This scheme, if legal and enforcible, defeats 
the purpose of the dealer who cuts prices on it for advertising 
purposes. Such a dealer will find that it is of little advantage 
to him to cut prices on an article unless he can sell it under its 
trade name and bring it in competition with the same article 
sold by other dealers at standard prices. 

Another method to which manufacturers resorted to protect 
their goods from price-cutting for advertising purposes is the 
exercise of what one court has called their “undoubted right” 
to select their own customers. In the development of the doc- 
trine of the invalidity of price-maintenance contracts, the courts 
from the beginning have assumed, and in some cases held, that 
the trader has the right to deal with whom he pleases; that he 
is under no obligation to sell to any particular person; that he 
may sell to one person and refuse to sell to another for any 
reason or for no reason; and that ‘‘we have not yet reached the 
stage where the selection of a trader’s customers is made for 
him by the government.’” 

The problem in the recent cases in the federal courts has 
been how far a trader may in the exercise of his “undoubted 
right”? to choose his own customers legally control the resale 
price of his goods. Is it legitimate for him to sell only to dealers 
who he knows by previous investigation will maintain his prices ? 

* Lacombe, Circuit Judge, Great Atlantic & Pacific Tea Co. v. Cream of Wheat 
Co., 227 Fed. 46 (1915). 
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May he send out bulletins to the trade “suggesting” certain 
prices at which the goods should be sold? Suppose that he 
convinces dealers that the maintenance of certain prices is to 
the best interest of all concerned? Suppose that he asks for 
the co-operation of dealers in maintaining fixed prices and gets 
it? Suppose that he beats dealers into submission by with- 
holding his goods from those who ignore his ‘‘suggested”’ 
prices and by selling freely to those who do? If he cannot do 
these things, does his ‘‘undoubted right” to select his own 
customers amount to anything more than an empty name? 
If he is to be enjoined from seeking the co-operation of his 
customers in maintaining prices, is not the law virtually compell- 
ing him to sell his goods against his will or go out of business ? 
These are typical of the questions which have engaged the 
attention of the federal courts in recent cases. 

This “undoubted right” is in a greater or less degree limited 
by the fact that the jury may be permitted to find from the 
evidence an implied contract to maintain prices. A corollary, 
which is deducible from the doctrine of the Miles case and which 
in broad principle finds ample support in the authorities, is that 
a contract in restraint of trade need not be formal or express; 
that the contract may be inferred from the conduct of the 
parties; and that the same legal consequences attach to a con- 
tract implied from conduct and circumstances as to one form- 
ally and expressly entered into. Speaking to this point the 
Supreme Court said in a recent case: 


It is said that in order to show a combination or conspitacy within the 
Sherman Act some agreement must be shown under which the concerted 
action is taken. It is elementary, however, that conspiracies are seldom 
capable of proof by direct testimony and may be inferred from the thing 
actually done, and when in this case by concerted action the names of 
wholesalers who were reported as having made sales to customers were 
periodically reported to the other members of the association, the conspiracy 
to accomplish that which was the natural consequence of such action may 
be readily inferred.* 


In the case of United States v. Colgate & Co.,? the defendant 
company was indicted under the Sherman Act for forming and 


t Eastern States Lumber Association v. United States, 234 U.S. 600, 612 (1914). 
2 250 U.S. 300 (1919). 
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maintaining an unlawful combination. The indictment alleged : 
that Colgate & Co. was setting, and by its activities, success- 
fully maintaining, resale prices on soap and other toilet articles 
throughout the United States. The company’s activities, 
among other things, consisted of circularizing the trade showing 
uniform prices to be charged for its goods; urging all dealers to 
adhere to these prices; stating that no sales would be made to 
those who did not maintain the uniform prices; requesting 
information about dealers who departed from the published 
prices; placing price-cutters on “suspended lists”; requesting 
offending dealers for assurances and promises of adherence to 
the published prices in the future; refusing to sell to those who 
did not furnish such assurances and making sales to those who 
did. The District Court,’ in construing the indictment, held that 
it did not allege that there was a contract, express or implied, 
between Colgate & Co. and its customers which obligated the 
latter to sell at published prices and accordingly decided that 
the defendant was not indictable under the Act. The Supreme 
Court on appeal said that it was bound by the construction which 
the District Court had placed on the indictment and affirmed 
its decision. Justice McReynolds, who delivered the opinion of 
the court, said in part: 


‘ 





We cannot wholly disregard the statement (of the District Court) 
that “the retailer, after buying, could, if he chose, give away his purchase, 
or sell it at any price he saw fit, or not sell it at all; his course in these 
respects being affected only by the fact that he might by his action incur 
the displeasure of the manufacturer, who could refuse to make further 
sales to him, as he had the undoubted right to do.” 


It will be noticed that the court decided this case on a techni- 
cal rule of procedure. It accepted the trial court’s construction 
of the indictment and refused to go into the important issue, 
whether or not there was enough evidence to go to the jury 
from which the jury might have inferred an agreement or con- 
tract for the maintenance of prices. At the same time, however, 
the court used language which strongly indicated that mere 
acquiescence in prices fixed by a manufacturer was not to be 
taken as evidence of a contract to maintain prices. 


1 253 Fed. 532. 2 Italics are the author’s. 

















RECENT CASES ON PRICE MAINTENANCE 193 


In the case of Frey & Son, Inc. v. Cudahy Packing Co.,* 
which was an action by the plaintiff under the Sherman Act for 
damages sustained by an alleged combination on the part of 
the defendant, the price-maintenance policy of the defendant 
seems to have been much less thoroughgoing than that which 
was under consideration in the Colgate case. The District 
Court submitted the case to the jury with the instruction that 
it might find from the circumstances disclosed by the evidence 
an agreement or combination within the meaning of the Sherman 
Act. The Circuit Court of Appeals concluded that “there was 
no formal or oral agreement with jobbers for the maintenance 
of prices, and that, considering the doctrine approved in United 
States v. Colgate & Co., the District Court should have directed 
a verdict for the defendant.”” The Supreme Court reversed 
this ruling of the Circuit Court of Appeals, and said: 

It is unnecessary to repeat what we said in United States v. Colgate & 
Co. and United States v. Schrader’s Son, Inc.2 Apparently the former case 
was misapprehended. The latter opinion distinctly stated that the essential 
agreement, combination, or conspiracy might be implied from a course of 
dealing or other circumstances. Having regard to the course of dealing 
and all the pertinent facts disclosed by the present record, we think whether 
there existed an unlawful combination or agreement between the manu- 
facturer and jobber was a question for the jury to decide, and that the 
Circuit Court of Appeals erred when it held otherwise. 

The decision in the Colgate case gave great hope and encour- 
agement to traders. If the “undoubted right” to choose one’s 
customers meant what it was generally supposed that the 
Coigate case stood for, then traders could accomplish by volun- 
tary co-operation with dealers what the court had previously 
said that they were not entitled to accomplish by contract. 
The court threw doubt upon the Colgate case in the Cudahy 
Packing Co. case by saying that an agreement might be implied 
from circumstances although in another part of the decision 
the court seemed to affirm the Colgate decision in spirit. In the 
Cudahy Packing Co. case, the trial court gave the following 
instruction to the jury: 


I can only say to you that if you shall find that the defendant indicated 
a sales plan to wholesalers and jobbers, which plan fixed the price below 


* 4r Supreme Court Reporter 451 (1921). 2 252 U.S. 85 (1920). 
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which the wholesalers and jobbers were not to seil to retailers, and you find 
defendant called this particular feature of this plan to their attention on 
very many different occasions, and you find the great majority of them not 
only expressing no dissent from such plan, but actually co-operating in 
carrying it out by themselves selling at the prices named, you may reason- 
ably find from such fact that there was an agreement or combination for- 
bidden by the Sherman Antitrust Act. 


The Supreme Court held that this instruction was erroneous. 


It said that the recited facts were not sufficient to warrant a 
finding by the jury that there was an implied contract for the 


maintenance of prices and that, therefore, the case should not’ 


have been submitted to the jury. This conclusion seems emi- 
nently sound and it is unfortunate that the Supreme Court did 
not explain and defend it at some length. Granting the correct- 
ness of the view that an agreement may be implied from circum- 
stances, requests for co-operation, refusals to sell goods to 
price-cutters, submission by price-cutters to the logic of words 
or to the logic of loss of business through their inability to secure 
certain popular goods ought not to consitute evidence of a con- 
tract to maintain prices. Acquiescence of dealers in prices 
suggested by manufacturers may have some probative value 
tending to prove a contract to maintain prices, but under the 
peculiar facts of these cases it seems more consistent with the 
hypothesis that dealers, although having the right to sell them 
at prices satisfactory to themselves after they get the goods, 
prefer to sell them at the manufacturer’s price, contract or no 
contract, rather than run the risk of being unable to get more 
of the goods in the future. Moreover, if acquiescence of dealers 
in a price-maintenance policy is sufficient evidence to go to the 
jury from which the jury may infer a contract to maintain 
prices, then the ‘undoubted right” of the manufacturer to 
choose his own customers is little more than an empty name. 
It defeats its own end. The more successful the trader is in 
controlling the resale price by the exercise of this right the 
stronger the case he makes against himself. 

The situation just outlined is sufficiently doubtful and preca- 
rious but it remained for the Supreme Court in the case of the 
Federal Trade Commission v. Beech-Nut Packing Co.,. decided 


t 42 Supreme Court Reporter 150 (1922). 
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January 3, 1922, to hand down a decision which greatly adds 
to the confusion, makes impossible a satisfactory judicial solu- 
tion of the problem and calls loudly for intervention by Congress. 

The case originated in proceedings instituted against the 
Beech-Nut Co. for alleged unfair competition in interstate 
commerce under the Federal Trade Commission Act. The 
general charge made against the defendant was that it had 
been guilty of unfair competition in fixing and maintaining resale 
prices for its goods. 

A general statement of the manner in which the Beech-Nut 
Co. carried on its business and the way in which it sought to 
control the resale price of its commodities is necessary to an 
understanding of the court’s decision. 

The company customarily marketed its goods through jobbers 
and wholesalers who in turn resold them to retailers. From time 
to time the company issued circulars and price-lists to the trade, 
showing suggested uniform prices, wholesale and retail, to be 
charged for its products; it selected customers whom it could 
trust to observe the suggested prices; it suggested and insisted 
that the selected customers should observe the published prices 
and not sell to retailers or to others who did not adhere to these 
prices; it asked for co-operation of all dealers in establishing 
and maintaining the prices; it refused to sell to anyone who 
disregarded the published prices or who sold to others who 
disregarded such prices but sold freely to those who adhered to 
the suggested prices; it marked its goods with numbers and 
symbols so that it could trace the goods when it found that 
prices on them were being cut; it kept a record of all customers, 
indicating those to whom goods were to be sold and those to 
whom goods were not to be sold; the company frequently 
“reinstated” persons who had been previously “cut off” on 
their assurances that they would observe the published prices 
in the future. 

The case was heard by the Federal Trade Commission on an 
agreed statement of facts, one stipulation of which was: 

That the merchandising conduct of respondent hertofore defined and 


as herein evolved does not constitute a contract or contracts whereby 
resale prices are fixed, maintained, and enforced. 
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It will be remembered that in the Colgate case the Supreme 
Court accepted the construction placed by the District Court on 
the indictment and gave judgment accordingly. One would 
have expected ihe Supreme Court in the Beech-Nut case, in 
view of the stipulation of fact that there was no contract for 
price maintenance, to have arrived at the same result which the 
court reached in the Colgate case. But on the contrary. The 
Trade Commission held that the defendant’s conduct was unfair 
competition and ordered its desistance in a very sweeping fashion. 
The Circuit Court of Appeals in accordance with its under- 
standing of the Colgate case reversed the ruling of the Com- 
mission. The Supreme Court of the United States, by a vote 
of five to four, modified and affirmed the order of the Trade 
Commission. 

The decision is startling and it is startling not so much because 
of what the court decided as because of the basis of the decision, 
some of the statements which the court makes, and the decree 
which the court ordered to be issued against the Beech-Nut Co. 

On the one hand it seems that the court adopts the view that 
the circumstances of the case warranted a finding that there was 
a contract between the defendant and the dealers for the main- 
tenance of resale prices. 

From his course of conduct a court may infer—indeed, it cannot 
escape the conclusion—that competition among retail distributors is prac- 
tically suppressed, for all who would deal in the company’s products are 
constrained to sell at the suggested prices. 

In arriving at this conclusion, however, the court had to 
fly in the face of the statement of facts on the basis of which the 
case was heard before the Federal Trade Commission. 

Nor is the inference overcome by the conclusion stated in the Com- 
mission’s findings that the merchandising conduct of the company does 
not constitute a contract or contracts whereby resale prices are fixed, 
maintained or enforced. 

But the court does not stop here. It goes much farther. 
It adopts a view or principle which, if established and followed, 
materially deprives a manufacturer of control over his goods 
and compels him to sell them to dealers whether he wants to do 


so or not. 
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The specific facts found show suppression of the freedom of competi- 
tion by methods in which the company secures the co-operation of its 
distributors and customers, which are quite as effectual as agreements express 
or implied intended to accomplish the same purpose.t' By these methods the 
company, although selling its products at prices satisfactory to itself, is 
enabled to prevent competition in their subsequent disposition by preventing 
all who do not sell at resale prices fixed by it from obtaining its goods. 


Apparently the court is saying, contract or no contract, if 
the natural result of a manufacturer’s activities is to prevent 
dealers from getting his goods, the manufacturer is guilty of 
unfair competition. This conclusion is strongly borne out by 
the decree which the Supreme Court directed the Commission 
to enter: 


We are, however, of the opinion that the order? of the Commission is 
too broad. The order should have required the company to cease and 
desist from carrying into effect its so-called Beech-Nut policy by co-operative 
methods in which the respondent and its distributors, customers, and 
agents undertake to prevent others from obtaining the company’s products 
other than at the prices designated by it—(1) by the practice of reporting 
the names of dealers who do not observe such resale prices; (2) by causing 
dealers to be enrolled upon lists of undesirable purchasers who are not to 
be supplied with the products of the company unless and until they have 
given satisfactory assurances of their purpose to maintain such designated 
prices in the future; (3) by employing salesmen or agents to assist in such 
plan by reporting dealers who do not observe such resale prices, and giving 
orders of purchase only to those jobbers and wholesalers who sell at the 
suggested prices and refusing to give such orders to dealers who sell at less 


t Italics are author’s. 


2 “Now, therefore, it is ordered that respondent, the Beech-Nut Packing Co., 
its officers, directors, servants, employees cease and desist directly or indirectly 
recommending, requiring, or by any other means bringing about the resale of 
Beech-Nut products by distributors, whether at wholesale or retail, according to 
any system of prices fixed or established by respondent, and more particularly by 
any or all of the following means: 

“1, Refusing to sell to any such distributor because of their failure to adhere 
to any such system of resale prices. 

“2, Refusing to sell to any such distributor because of their having resold 
respondent’s said products to other distributors who have failed to adhere to any 
such system of resale prices. 

“3. Securing or seeking to secure co-operation of its distributors in main- 
taining or enforcing any such system of resale prices. 

‘4. Carrying out or causing others to carry out a resale price-maintenance 
policy by any other means.” 
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than such prices; or who sell to others who sell at less than such prices; 
(4) by utilizing numbers and symbols marked upon cases containing 
their products with a view to ascertaining the names of dealers who sell 
the company’s products at less than the suggested prices in order to pre- 
vent such dealers from obtaining the products of the company; or (5) by 
utilizing any other equivalent co-operative means of accomplishing the 
maintenance of prices fixed by the company. 

Justice Holmes in keeping with his convictions on the subject 
of price maintenance dissented from the conclusion of the court 
on grounds more or less fundamental. Justices McKenna 
and Brandeis concurred with him in this dissent. Justice 
McReynolds, who delivered the opinion of the court in the 
Cudahy Packing Co. case, the Colgate case, and the Schrader 
case delivered a separate dissenting opinion. He contended 
that the maintenance of resale prices by a manufacturer without 
resorting to contracts, express or implied, is not contrary to 
sound public policy and therefore unfair competition within the 
meaning of the Trade Commission Act; and that the agreement 
of facts on the basis of which the controversy was heard before 
the Federal Trade Commission precluded the existence of such 
contracts. He intimated, however, that but for this stipula- 
tion of fact a contract to maintain prices might have been 
inferred from the circumstances of the case. 

What then is the net result of the decisions of the Supreme 
Court on the subject of price maintenance? The Miles case 
establishes pretty firmly the doctrine that a contract to maintain 
resale prices is against public policy and therefore not entitled to 
any protection from the courts. The Colgate case really stands 
for nothing so far as the doctrine of price maintenance is con- 
cerned. The court in this case evaded the issue and said nothing 
more than that it was bound to accept the construction placed 
by the trial court on the indictment that no contract express 
or implied was alleged and that the trial court was right in not 
applying the Sherman Act. The Cudahy Packing Co. case 
says that an agreement to maintain resale prices may be inferred 
from circumstances, but that the publication of prices, the acqui- 
escence in those prices by dealers, the granting and withholding 
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of goods by a manufacturer in his attempt to control resale 
prices, is not enough evidence to warrant the jury in finding an 
illegal agreement to maintain prices. If the court had stoped 
at this point, the doctrine of the Supreme Court, on the assump- 
tion that the Miles case is sound, would have been consistent 
and probably would have afforded ample protection to manu- 
facturers. But the decision of the court in the Beech-Nut case 
seems to upset everything. The conclusion of the court in this 
case is difficult to explain and some of its implications are rather 
far-reaching and startling. 

Is not the court assuming considerable power over the busi- 
ness of an ordinary private manufacturer when it forbids him 
to seek the co-operation of dealers in maintaining his suggested 
prices? Is not this in fact a substantial restraint on the use of 
logic by the manufacturer to persuade dealers that it may be 
for the best interest of all concerned, including the public, to 
maintain resale prices on goods ? 

Again, if the test of the legitimacy of a price-maintenance 
policy is whether it suppresses competition in the subsequent 
traffic in the goods, where will the court stop in the application 
of this principle? Suppose that the manufacturer consigns 
them in fact to agents for sale at designated prices? Suppose, 
as suggested by Justice McReynolds in his dissenting opinion, 
that the manufacturer limits his customers to consumers? Has 
he not in both cases suppressed competition in the subsequent 
traffic in the goods? Has he not in both cases cut off the supply 
of his goods not only to the complaining dealers but to all dealers 
as well? Will the court hold under either hypothesis that the 
manufacturer is guilty of a punishable offense under the Sherman 
Law? Certainly not and yet the doctrine announced in the 
Beech-Nut case, if carried to its logical conclusion, would seem 
to condemn both of these practices. No one believes, however, 
that the Supreme Court will carry this principle to such an 
extreme in the event that either of the supposed cases arises. 
Perhaps the court will say that the trader can maintain any 
prices he pleases so long as he performs all the market functions 








200 WILLIAM H. SPENCER 


in the distribution of his goods but that if he utilizes any of the 
existing market structures in selling his goods he must do nothing 
which will restrain subsequent traffic in them. 

Finally, if the manufacturer cannot engage in the activities 
from which he is ordered to desist in the Beech-Nut case, what 
becomes of his ‘‘undoubted right” to select his own customers ? 
He is forbidden from gathering information which will assist 
him in selecting his customers. He is forbidden to seek the 
co-operation of dealers as a basis of selection. In short, it seems, 
under the decree which the Supreme Court framed in the Beech- 
Nut case, that the manufacturer’s “undoubted right” to choose 
his own customers is an empty one—a right in the abstract but 
not to be exercised if it accomplishes that which the right pre- 
sumably was called into existence to accomplish. 

Have we not then reached the stage where the government 
is proposing to select a trader’s customers for him? Or have 
we merely reached the stage where the Supreme Court has 
blindly wandered into a hopeless entanglement from which it 
must be rescued by Congressional action ? 


Wiiu1am H. SPENCER 
UNIVERSITY OF CHICAGO 














HENRY CARTER ADAMS! 
(December 31, 1851, to August 11, 1921) 


An obvious drawback of academic life is that titles tend to 
obscure persons; and when, as with our colleague Henry Carter 
Adams, the man dwarfs the title, liability to misjudge or over- 
look becomes serious. Not till too late, death prompting 
inquiry or reflection, do we grow aware of the true reasons for 
the magnitude of our gain and loss. Even so, when we attempt 
a fit Memorial, the Odyssey of the spirit is all too apt to evade 
our tardy heed. The career of Professor Adams furnishes a 
typical case in point. 

Henry Carter Adams was born at Davenport, Iowa, Decem- 
ber 31, 1851. He came of old New England stock; his forebears 
had made the great adventure over sea in 1623. His mother, 
Elizabeth Douglass, and his father, Ephraim Adams, were a like- 
minded pair, representative of the soundest traditions of New 
England character and nurture. Ephraim Adams, one of a 
small band of missionaries from Andover Theological Seminary 
who forsook everything for Christ’s sake, arrived on the open 
prairies of Iowa in 1842—the goal of three weeks’ hard jour- 
ney from Albany, New York. Their mission it was to kindle 
and tend the torch, not merely of religion, but also of education, 
among the far-flung pioneers. Consequently, it is impossible 
to understand why Henry Adams was what he was, became 
what he became, unless one can evoke sympathetic apprecia- 
tion of the temper which determined his upbringing. For 
example, it may well astonish us to learn that his nineteenth 
birthday was but a few months off ere he received his first formal 
instruction. The reasons thereof may astonish us even more. 
The child had been sickly always, physicians informing the 
parents that he could not survive the age of fourteen. The 
“‘open prairies” proved his physical salvation. Given a cayuse 

t Memorial presented to the Senate of the University of Michigan. 
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and a gun, the boy roamed free, passing from missionary home 
to missionary home, sometimes bearing parental messages to the 
scattered preachers. In this way he outgrew debility and, 
better still, acquired a love for nature, and an intimacy with our 
average citizenry, never lost. Meanwhile, the elder Adams 
taught him Greek, Latin, and Hebrew as occasion permitted. 
At length, in 1869, he entered Denmark Academy whence, after 
a single year, he was able to proceed to Iowa College, Grinnell, 
where he graduated in 1874. During these five years, the man 
whom we knew started to shape himself. 

In the home and the wider circle of friends, the impressionable 
days of childhood had been molded by Puritanism. God’s 
providence, the responsibility of man, the absolute distinction 
between right and wrong, with all resultant duties and pro- 
hibitions, set the perspective. Fortunately, the characteristic 
Yankee interest in education—in intelligence rather than learn- 
ing—contributed a vital element. An active mind enlarged the 
atmosphere of the soul. Despite its straight limitations as some 
reckon them, here was a real culture, giving men inner harmony 
with self secure from disturbance from the baser passions. As 
we are aware now, disturbance came otherwise. To quote 
Adams’ own words, he was “plagued by doctrines” from the 
time he went to the Academy. The spiritual impress of the New 
England home never left him; it had been etched upon his very 
being. But, thus early, Calvinistic dogma aroused misgiving, 
because its sheer profundity bred high doubt. As a matter of 
course, Ephraim Adams expected his son to follow the Christian 
ministry, and Henry himself foresaw no other calling meantime. 
Hence, when skepticism assailed him, he was destined to a 
terrible, heart-searching experience, the worse that domestic 
affection drew him one way, mental integrity another. His first 
years at Grinnell were bootless; the prescribed studies held no 
attraction and, likely enough, sickness had left a certain lethargy. 
But, when he came to history, philosophy, and social questions, 
he felt a new appeal. His Junior and Senior years, eager interest 
stimulating, profited him much. Still dubious, he taught for 
a year after graduation at Nashua, Iowa. Then, bowing to 
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paternal prayer and maternal hope, he entered Andover Theo- 
logical Seminary, not to prepare for the ministry, however, 
but ‘“‘to try himself out”—to discover whether preaching were 
possible for him. In the spring of 1876, he had decided irrevo- 
cably that it was not. Adams’ “first’’ education—education 
by the natal group—ended here. It had guaranteed him the 
grace which is the issue of moral habit, had wedded him to the 
conviction that justice is truth in action. For, although he 
abandoned certain theological formulas, the footfall of spiritual 
things ever echoed through his character. The union of winsome 
gentleness with stern devotion to humanitarian ideals, so dis- 
tinctive of Professor Adams, rooted in the persistent influence 
of the New England conscience. 

Turning to the “second” education, destined to enrol our 
colleague among economic leaders, it is necessary to recall once 
again conditions almost forgotten now. When, forty-five years 
ago, an academy- and college-bred lad, destined for the ministry, 
found it necessary to desist, he was indeed “‘all at sea.” For 
facilities, offered on every hand today by the graduate schools 
of the great universities, did not exist. The youth might drift— 
into journalism, teaching, or what not. But drifting was not 
on Adams’ program. He wrote to his parents who, tragically 
enough, could not understand him, “I must obtain another 
cultural training.” His mind had dwelt already upon social, 
political, and economic problems; therefore, the “second” edu- 
cation must be non-theological. Whither could he look? At 
this crisis his course was set by one of those small accidents 
which, strange to tell, play a decisive part in many lives. By 
mere chance, he came upon a catalogue of Johns Hopkins 
University, so late in the day, moreover, that his application 
for a fellowship, with an essay inclosed as evidence of fitness, 
arrived just within time-limits. Adams was chosen one of ten 
Fellows from a list of more than three hundred candidates, and 
to Baltimore he went in the fall of 1876. His letters attest that 
the new, ampler opportunities attracted him strongly. He 
availed himself of concerts, for music always moved him. Here 
he heard the classics for the first time. Hitherto he had known 
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only sacred music. Sometimes he played in church and, as 
records show, he sang in our choral union while a young professor. 
We find, too, that he served as assistant in the Johns Hopkins 
library, not for the extravagant salary, as he remarks humorously, 
but on account of access to books—‘‘I am reading myself full.” 
His summers were spent in his native state, working in the fields. 
In 1878 he received the doctorate, the first conferred by the 
young and unique university. 

The day after graduation President Gilman sent for him, 
and told him, “You must go to Europe.” The reply was typical 

“T can’t, I haven’t a cent.” Gilman continued, “I shall see 
what can be done,”’ with the result that the benefactor to whom 
Adams dedicated his first book found the requisite funds. Brief 
stays at Oxford and Paris, lengthier at Berlin and Heidelberg, 
filled the next fourteen months. The journalistic bee still 
buzzing in his head, Adams had visited Godkin before leaving 
for Europe to discuss the constructive political journalism he had 
in mind. Godkin received him kindly, but, as Adams dryly 
remarks, had a long way to travel ere he could understand. In 
the summer of 1878, President Andrew D. White, of Cornell, 
traveling in Germany, summoned Adams to discuss a vacancy 
in this university. ‘To Adams’ huge disappointment, as the inter- 
view developed, it became apparent that White, with a non- 
chalance some of us remember well, had mistaken H. C. Adams, 
the budding economist, for H. B. Adams, the budding historian. 
The vacancy was in history, not in political science or econom- 
ics. Expectation vanished in thin air. But Adams was not 
done with. Returning to his pension, he sat up all night to 
draft the outline of a course of lectures which, as he bluntly put 
it, “Cornell needed.’’ Next day he sought President White 
again who, being half-persuaded by Adams’ verbal exposition, 
kept the document, saying he would communicate with Cornell, 
requesting that a place be made for the course if possible. 
Writing from Saratoga, in September, 1879, Adams tells his 
mother that all is off at Cornell, that he must abandon his career 
and buckle down to earning a livelihood. A lapse of ten days 
transformed the scene. The Cornell appointment had been 
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arranged, and he went to Ithaca forthwith. So meager were 
the facilities then offered in the general field of the social sciences 
that Adams gave one semester, at Cornell and Johns Hopkins 
respectively, to these subjects in the year 1879-80. The same 
arrangement continued till 1886, Michigan being substituted 
for Johns Hopkins in 1881. As older men recall, Dr. Angell 
taught economics, in addition to international law, till the time 
of his transfer to Pekin as Minister to China. At this juncture, 
Adams joined us, forming a life-long association. He himself 
says that he “gave up three careers—preaching, journalism, and 
reform—to devote himself to teaching” where he believed his 
mission lay. 

There is no better index to the enormous change that has 
overtaken the usual approach to social questions than the circum- 
stances which caused Adams’ expulsion from Cornell University. 
The Scientific American Supplement (p. 8861) of August 21, 1886, 
contains the substance of an address, ‘‘The Labor Problem.” 
We quote Adams’ comments, inscribed beside the clipping in 
his personal scrapbook. 


This is the article that caused my dismissal from Cornell. This article 
was given on the spur of the moment. Professor Thurston had invited 
a man from New York to address the engineering students, but the lecturer 
failed to come. I was asked to come in and say a few words on the Gould 
Strike. It was said to me that other members of the Faculty would speak, 
and that I might present my views as an advocate. 

The room was crowded for, besides the engineering society, my own 
students, getting word of it, came over to the Physical Laboratory room 
where the addresses of the society were given. A more inspiring audience 
no man could have, and I spoke with ease, with pleasure and, from the way 
my words were received, with effect. The New York papers reported what 
I said and, three days after, Mr. Henry Sage, than whom I know no more 
honest hypocrite or un-Christian a Christian, came in to the President’s 
office and, taking the clipping from the New York Times out of his pocket, 
said, ‘This man must go, he is sapping the foundations of our society.” 
It was not until then that I thought of putting what I said into print, but then 
I did it, following as nearly as possible what I said and the way I said it. 

The effect of this episode upon myself was to learn that what I said 
might possibly be of some importance. 

Of course, there is a good deal of secret history connected with the 
matter, but I am not likely to forget that. 
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This echo of old, far-off, unhappy things is most suggestive, 
because more than any other man, perhaps, Adams mediated 
the vast, silent change marking these last thirty-five years. 
As has been aptly said, “He had a most romantic intellectual 
career.”’ 

In 1887, he was appointed to the Michigan chair which he 
greatly graced till death. At this time, too, on the urgent 
request of his close friend, Judge Thomas M. Cooley, then 
chairman, he joined the Interstate Commerce Commission, much 
against his own inclination. When he founded the Statistical 
Department, he had the assistance of a single clerk; when he 
resigned, in 1911, the personnel numbered two hundred and fifty. 
Mutatis mutandis, a parallel expansion overtook our department 
of economics under his leadership. 

It must suffice merely to mention his services with the 
Eleventh Census, the Michigan Tax Commission, and the 
Chinese Republic, pointing out that such positions come only 
to men of high distinction and proved authority. More than a 
quarter of a century has elapsed since his election to the presi- 
dency of the American Economic Association, which he helped 
to found; nearly as long since he was presiding officer of the 
American Statistical Association. In short, he ranked among 
the most important and influential leaders in his chosen field. 
His Alma Mater honored herself in honoring him with the 
degree of LL.D. twenty-three years ago; Wisconsin followed 
suit in 1903; Johns Hopkins in 1915. Needless to say, he had 
many offers, some most tempting, to leave Michigan. But, 
entertaining profound confidence in the state university, believ- 
ing that it was destined to be instrumental in the diffusion of 
those opportunities in higher education indispensable to a free 
democracy, he refused to move. In attachment to this univer- 
sity, like not a few men whom she has imported, he outdid many 
alumni. 

Naturally, Adams produced a mass of original work.' Upon 
two fields of economic investigation particularly—public finance 
and public control—he imposed a durable imprint. His in- 
terest in public finance dated from his doctoral dissertation, 


* A bibliography is appended. We are indebted to Professor Sharfman for this. 
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Taxation in the United States, 1789-1816. In Public Debts, an 
Essay in the Science of Finance, later translated into Japanese, 
and in The Science of Finance, an Investigation of Public Ex pendi- 
tures and Public Revenues, he not only manifested wide economic 
grasp and remarkable power of analysis, but exhibited the prin- 
ciples of public finance as a scientific unity, in their manifold 
relations to social, political, and economic progress. His memo- 
rable essay, The Relation of the State to Industrial Action, 
marked his initial, and most significant, contribution in the field 
of public control. He subjected the prevalent doctrine of 
laissez faire to searching analysis, and with profound apprecia- 
tion of the demands of a dynamic world, formulated basic 
principles for the guidance of industrial legislation. His empha- 
sis on the function of the state in molding the plane of competi- 
tive action, in realizing for society the benefits of monopolistic 
control, and in restoring conditions of social harmony to the 
economic order, foreshadowed much of the theoretical discussion 
and practical reorganization of a later day. His subsequent 
achievements in the development of public control, especially 
over railroad transportation, are incorporated in the accounts 
and classifications which he slowly evolved as statistician of the 
Interstate Commerce Commission. The universal acceptance 
today of statuted accounting and statistical practice as an 
indispensable instrument for the effective regulation of railroads 
and public utilities remains a lasting monument to the intelli- 
gence and validity of his pioneering efforts. It is a distinct loss 
to economic scholarship and to historical tradition that his 
American Railway Accounting, published seven years after his 
resignation from the Interstate Commerce Commission, was but 
a commentary on these accounts and classifications rather than 
that graphic picture of their origin and development which he 
alone was competent to produce. 

Throughout life, Adams’ intellectual approach was that of a 
social philosopher rather than of a technical economist. This 
is plain throughout his published work. Intuitive yearning for 
social justice, prompted by a Puritan conscience, stimulated by 
an analytical intellect, colored all his writings. Human relations 
uniformly served as his point of departure, and humane ameliora- 
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tion was ever the horizon toward which he moved. Such was the 
spirit of The Relation of the State to Industrial Action, and of 
his fundamental studies in public finance. His papers on the 
social movements of our time, and on the social ministry 
of wealth, contributed to the International Journal of Ethics; 
his discussions, in the economic journals, of economics and 
jurisprudence, publicity and corporate abuses, and of many of 
the more technical aspects of railroad taxation; of the develop- 
ment of the trust movement, budget reform, and foreign invest- 
ments as a crucial element in international maladjustments, 
were molded by a similar insight into primary human relations, 
and by a like desire to contribute to the realization of human 
betterment. 

Accordingly, it was the more remarkable that Professor 
Adams proved himself so effective a public servant in the formu- 
lation of practical and concrete machinery for the regulation 
of transportation agencies, in this country and in China. The 
reason for this success is to be found in his consistent adherence 
to the conception of accounts and statistics as mere instruments 
of social control rather than as fields of inquiry for their own 
sake. From first to last, then, he remained the social philoso- 
pher. His plans for the future promised a return to the 
synthetic intellectual activity of his early career. Death over- 
took him with his labors unfinished, but the direction of his 
interests was ciear and unmistakable. 

In sum, then, remarkable as was the career, formative as 
were its results, the personality overtopped all else, mainly 
because Adams’ austere judgment of self, his nigh innocent 
attitude toward his great attainments, won upon others. Indeed, 
no one would have been more surprised than he at the words 
we have addressed to you this evening—partly on account of 
his innate modesty, partly thanks to his very reticence, which 
prevented us from making known to him how we esteemed his 
deep, pervasive glow. 

LAWRENCE BIGELOW 
LEO SHARFMAN 


Ss 
I. 
R. M. WENLEY, Chairman 
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THE PERSONNEL POLICIES OF THE A. NASH 
COMPANY 


The history of the A. Nash Company is a history of its 
dominating personality, Mr. Nash. 

The parents of Mr. Nash were devoted Seventh-Day 
Adventists and he says, “The vision of a stern omnipotent God 
filled my daily life.” Part of his education was in a Seventh-Day 
Adventist school in Detroit where he was to fit himself for the 
ministry. Experience causing him to waver somewhat in his 
stern religious beliefs, he left school, went home, and took to the 
road as a tramp. At various odd jobs he earned his living— 
lathing, plastering, broom-making, and finally managing a 
laundry. He married and to quote his own words, “‘ My wife’s 
fine faith revived the embers of my own.”” He became convinced 
that his opposition to Christianity was after all merely an opposi- 
tion to some of its applications. He decided to enter the 
ministry and in 1900 secured a charge in a Christian church in 
Bluffington, Ohio. A request for his resignation, made by some 
who did not approve of his ideas, ended his ministry. He then 
started selling clothes among farmers, for a Chicago firm. In 
1909, in Columbus, he began to make men’s clothing and to sell 
it directly to the public. The year 1916 found him in Cincinnati, 
established with a capitalization of $60,000, and employing 
twenty-nine workers. ‘Today, with workers numbering close 
to 600, the firm has a paid-up capital stock of $400,000, owns 
what was formerly a brewery purchased at a cost of $385,000 
and equipped with the most recent types of basting and pressing 
machines, has built an addition to it to accommodate one hun- 
dred workers and has a lease on a six-story structure with a fifty- 
foot frontage. The total volume of business done in 1921 
amounted to $2,072,559.00." 


* The rapidity of growth is demonstrated by the tables shown in the note on 
the following page. 
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If you ask Mr. Nash the cause of his success he will reply: 
“Tt lies in the application to business of the Golden Rule. The 
Golden Rule is the divine law governing human relationships; 
it is the only infallible, workabie rule in the universe today. 
This Golden Rule has been made to work not only for the benefit 
of the workers and the firm, but also for the benefit of the 
customers.”’ To this he adds: “I do not mean the Golden 
Rule as altered and emasculated by many teachers and churches 
but the true Golden Rule of Christ himself as Christ meant it 
to be applied.” 

Mr. Nash impresses one as a man with a consuming desire 
to dominate, to control. Question him and he will take the 
interview out of the hands of the questioner and run into twenty 
little shops of his mind and insist that you examine the goods he 
has on display there. The Golden Rule is the hub. Back to it 
he comes. Then a story to illustrate. A few scattering com- 
ments on life. Back to Christ’s statement. More stories. 
You ask questions. They are answered by generalities. You 
seek factual evidence. No, that is business; that can’t be given 
out. You ask for the names of assistants who will explain 


(Continued from page 212.) 
NUMBER OF ORDERS RECEIVED BY PERIODS 
January 1 to June 30, 1918 
January 1 to June 30, 1919 
January 1 to June 30, 1920 
January 1 to June 30, 1921 
July 1 to December 31, 1921 
SALES BY PERIODS 
12 months, 1917 128,144.18 
12 months, 1918 132,190. 28 
12 months, 1919 525,678.43 
12 months, 1920 1,580,700. 46 
BR IR oso eck cwcnatanns ape tasmeasirs 2,072,559.00 
CAPITALIZATION BY PERIODS 
June, 1916 
January 1, 1920 
January 1, 1921 
January 2, 1922 (issued but not wholly paid up) 
Since 1916 the stock has paid 8 per cent in dividends with an extra stock 
dividend January 2, 1920, which converted $140,000 in surplus to the capital 
account. 
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(you hope more directly) what is actually going on at the Nash 
plant. He gives alist of names. Youleave. You have learned 
nothing other than that Mr. Nash is an unusual man with an 
unusual history, an unusual salesman, unusually indefinite. 
You hope his failure to appreciate the value of factual material 
will not be reflected in other officers of the business. But when 
you leave, you leave behind the man who, above all, is responsible 
for the A. Nash Company. 

Continuing the investigation among the executives, you 
find that Mr. Nash has committed them quite definitely to 
his leadership. They are a loyal group. Their loyalty is 
explainable by their respect for Mr. Nash who has built up the 
business, their lack of knowledge of financing and buying 
(which has been conducted wholly in this one-man enterprise 
by Mr. Nash), and the fact that they have had opportunity 
to buy an interest in the business. Mr. Nash owns the majority 
of the stock and hence possesses the real control in the corpora- 
tion but the other executives hold substantial amounts of stock 
and in a very real sense feel that they, too, are part owners of 
the business. Mr. Camello, who has been a clothing contractor 
and at present has an interest in a contract shop, controls to a 
great extent the policies of production in the coat and vest shops, 
but the other executives have been delegated little power; they 
accept Mr. Nash’s leadership and administer as instructed to 
the utmost detail. 

MARKETING METHODS 

While the main interest in the Nash experiment lies in its 
personnel policies, it is necessary to see the character of the 
business enterprise through which the policies function. In 
particular, the marketing methods of the business are so interest- 
ing and so related to the personnel problems and ‘policies that 
some consideration of them cannot well be omitted. 

In the field of marketing the A. Nash Company is somewhat 
unique. Tailored-to-measure suits are sold direct to customers 
through salesmen who personally solicit orders. ‘Two grades of 
suits are made which sell for $16.50 and $23.50 respectively, 
the salesman’s commission being $2.50 in the cheaper grade and 
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$3.50 on the better grade. This sum is collected by him from 
the customer at the time of ordering and retained as his pay in 
full. Upon completion, suits are mailed from Cincinnati to the 
customer C.O.D. The salesman is responsible for slight alter- 
ations, the firm for serious ones. 

To accommodate cases of rejections and to aid in administra- 
tion, four so-called Nash service stations have been opened 
in Kansas City, Chicago, Boston, and New York City. These 
stations simply display goods, make some alterations, control 
the sales force of the particular city, and sell rejected clothes 
to small retailers at cut prices averaging from $12 to $14 for the 
better grade of suits. No attempt is made to hold rejected 
suits for possible subsequent orders. A few suits are sold at 
$18.00 for $23.50 quality from these offices to customers who will 
not wait for a made-to-order suit but no effort is made to push 
this practice. Neither does the firm solicit orders to be sent in 
direct to the factory by customers. When such are received 
they are commonly referred back to a salesman in the vicinity 
from which the order has been received. ‘The company proposes 
to sell tailored-to-measure suits through salesmen, each suit 
made up completely after measurements have been received, 
and its practices are in accord with its policy. 

The advantages of the Nash Company’s method of distribu- 
tion are somewhat patent. The sales force receives its pay as 
it sells; the firm its money when the suit is delivered. There 
are no delayed payments, no bad debts. Rejected goods are 
converted quickly into money.. The capital tied up is largely 
in stocks of woolens which are purchased from time to time but 
usually in quantity twice a year and carried by bank loans if 
necessary, or on extended credit. A real problem lies, however, 
in the rejected suits which average close to 15 per cent. And 
yet even with this handicap the economy of the selling plan has 
undoubtedly been a great factor in the success of the Nash Com- 
pany. 

Backing up the efforts of its salesman is a great mass of 
publicity. The firm, in fact, presents the anomaly of a business 
which does not advertise and yet has been one of the most 
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widely advertised made-to-measure houses in the country. 
That Mr. Nash himself is the center of all this is apparent. 
Advertising is in his personality, his methods, his ideas. The 
demand for information which follows his public utterances and 
articles manifests itself in numerous letters and investigators. 
These, in turn, mean more publicity. To answer these demands 
Mr. Nash has upon his desk pamphlets containing his speeches 
and some of the facts concerning the conpany’s growth, and he 
meets many investigators personally. Then, too, news items are 
sent directly to the newspapers. 

The clothing industry is of course seasonal but this fact 
has not thus far greatly affected the personnel problem of the 
Nash Company. The company requests from two to four 
weeks in which to finish an order and this leeway, together with 
the fact that the orders have been steadily increasing during 
the past two years, has simply permitted workers to catch up 
on back orders during dull seasons. During the holidays orders 
ran low but this was met by the alternate closing of the two shops 
for a week each, thus giving the workers in each case a vacation 
of one week which was granted with full pay. The failure of 
orders, however, during January and part of February to meet 
expectations caused a problem which was met with rationing 
employment, seven and a half hours being deducted from the 
work week. At the present writing business is picking up and 
unemployment has practically ceased. 

As the firm ceases to expand it will no longer be in the strategic 
position it has occupied during a large part of 1919 and 1920, 
the salesmen must be pushed to secure more orders and to secure 
them more evenly throughout the year. So far the marketing 
policy has been little more than that of skimming the market 
but the increasing overhead in the form of new buildings and 
equipment calls for a program of intensified selling. In evolving 
this intensified program it seems necessary either (a) to increase 
the number of salesmen, or (0) to increase the outlay for advertis- 
ing, and probably both. The method of distribution employed by 
the Nash Company does not lend itself to the methods of adver- 
tising commonly employed by clothing manufacturers. There can 
be no window displays. The firm cannot supply cuts to its distrib- 
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utors and cause them to pay or share the expense of local adver- 
tising. Moreover, the publicity that has been given the Nash 
Company has tended to remove the mystery concerning its suc- 
cess. It is no longer a miracle; it is an explicable phenomenon, 
imperfect, human. The momentum which has been secured from 
the publicity so far given will tend to continue but by degrees the 
force will spend itself. 

Many manufacturing concerns, interested in the Nash method 
of distribution, claim that canvassing is very likely to prove an 
expensive method of distribution when considered from a long-run 
point in view. They point out that companies dealing directly 
with consumers in the later stages of development have often 
been forced to resort to local and national advertising to back 
up their salesmen. But as long as salesmen can be secured on 
the present commission basis, it does not follow that such a type 
of distribution will prove expensive for the Nash Company. 
One problem of the clothing business has been the cost of dis- 
tribution. The retailer has commonly exacted a third of the 
selling price for his services which on a suit selling at $23.50 
would be close to $8.00.' In addition, there have been the costs 
of distribution of the wholesaler which have tended to increase 
as the struggle for customers has become more tense. The 
Nash Company’s expense at present is largely limited to the initial 
commission of either $2.50 or $3.50 per suit, the cost attending 
rejected suits and their resale to retailers, the serious alterations, 
and a sales department which is managed by one man with the 
assistance of a group of stenographers. It has many elements 
of economy which seem possible to retain as the business expands. 
Its salesmanship control is casual. Many of the customers are 
casual types. Different customers can be secured each time for 
almost an indefinite period. 


THE GOLDEN RULE PERSONNEL POLICIES 
Mr. Nash became inspired with his Golden Rule principle 
the latter part of 1918. For two years business had been poor, 


t The total expenses of retailers per $100 of total net sales for 1919, 1918, and 
1914 was $22.69 according to the clothing survey of the Northwestern School of 
Commerce. 
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and he says: “Like millions of others I was doing much heart- 
searching and sincere thinking.” Realizing that “the clothing 
industry was the poorest paid industry in the world,” in accord 
with his principle he increased the wages of his workers from 
50 to 300 per cent although his sons predicted the step would 
mean bankruptcy. At this time he had just taken over a half- 
floor in what was known as the Powers Building in Cincinnati, 
a building largely occupied by clothing manufacturers. The 
increase was seemingly made voluntarily but the amount of the 
increase and the total addition to the pay-roll would not be 
accurately indicated unless qualified by the fact that the workers 
were a badly sweated group of but twenty-nine with weekly 
wages as low as $4.00. This step was followed by a series of 
wage adjustments as follows: 

July 1, 1920—A distribution to the workers of a share of 
the profits for the preceding six months which amounted to 
about $3.50 a week. 

January 1, 1921—A distribution of about $3.90 a week for 
the six months’ period. 

June 1, 1921—Two-dollar wage increase retroactive to April 1. 
Bonus discontinued. Step proposed by a committee of manage- 
ment and accepted by vote of workers without knowledge as 
to the amount of bonus due. 

These increases were made, in the main, during a period in 
which wages were rising throughout the industry and particularly 
in Cincinnati (where the unions were seeking to get control), 
but more recently on January 2, 1922, after wages were falling 
in most markets, Mr. Nash introduced a resolution increasing 
the wages of the weekly workers 10 per cent and declaring a 
five-day week of forty hours to be the policy of the shop. 
In support of this resolution he made the following comments: 

Most of our workers who have children have told me that during the 
week while their children were in school they felt reasonably comfortable 
and assured regarding them, but on Saturday morning when their children 
were released from the restraint of school, and they do not know where 
their children are, that they are constantly worried. So long as a very 
large percentage of the children of this country are growing up with lack 
of a mother’s care, just so long will we continue to produce a large crop of 
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criminals and outlaws, and I am sure that the time has come when, if civiliza- 
tion is to be saved, that our industries must stop using men and women to 
make money and go to using money to make men and women. 

The church lays upon us the duty of going to service on the Sabbath. 
If a woman works six days at a machine how is she going to church on the 
Sabbath? That is the only day she has to clean house, tidy up her home, 
and perhaps do her washing , 

Our laws allow every man the privilege of observing the Sabbath which 
he believes conscientiously to be right, but our industries say to the Seventh- 
Day Adventists, Seventh-Day Baptists, and orthodox Jews, you cannot 
observe what you believe to be the Sabbath of the Lord your God and hold 
a position in our place. When we put our factories on a five-day-week 
basis, we will make religious liberty a reality in industry. 


As:an example of how fair the responding group mind can 
be even when it reaches the stage of self-sacrifice, Mr. Nash 
cites the following document which was circulated in the plant 
at the close of a profit-sharing period which the Nash Company 
invoked during the part of 1920, when “‘Cost of production 
varied so greatly it was difficult to set wages at proper levels”: 


Realizing that the A. Nash Company is using every effort to be truly 
just and democratic, and realizing that in making the final adjustment of 
wages on the profit-sharing basis a very large share of this final payment, 
as at present intended, would go to those making big wages, and keartily 
agreeing with the management that it is not just that the lion’s share of the 
profits should go to any individual, or small group of individuals, we, the 
undersigned, all of whom are drawing a weekly wage of over sixty dollars 
($60), do hereby petition the management of the A. Nash Company to 
distribute the workers’ share of profits, which is to be distributed July 1, 
1920, on the basis of time worked instead of on the basis of wages drawn. 

This will give those making the smaller wage an equal dividend with 
those making the larger one, and we believe is not only needed by them, 
but is just and in keeping with the policy of our Company. We are sure 
this will be appreciated by all the help.* 


t The signers of this document include such executives as Edmund T. Clayton, 
sales manager, Bertha A. Fisher, vice-president and secretary, Gus W. Camello, fore- 
man in charge of production, and R. A. Carson, chief designer, who not only own 
stock but who with the exception of R. A. Carson, also are members of the board of 
directors of the Nash Company. Whether or not the document was inspired by 
one of these is not certain. It is cited as an example of a spontaneous urge of good 
will surging from the best-paid groups to the less fortunate. That the executives 
should be included in such a petition is due to Mr. Nash’s classification which 
declares all employees of the Nash Company excepting himself to be workers. 
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In method Mr. Nash is not a respecter of usual personnel 
policies. He has no personnel manager or personnel department 
in his plant. The workers, recruited by suggesting to those 
already in the plant that openings exist for additional help, are 
set to work by the particular executive who supervises the work 
the newcomer is expected to do at a beginning wage which for 
women and girl workers is uniform. After an employee has been 
hired there is no system of education provided for in the organiza- 
tion of the company, it being expected that the new worker 
will be trained by her friends or co-workers who often remain 
overtime or work at noon to break in new girls. If a worker is 
not adapted to the task which is first assigned her, an effort is 
made to shift her until a job for which she is fitted is found. 
This shifting is done by the foreman of the department in which 
she secures her first job, but it often involves transferring the 
girl to another department to a task more fitted to her adapta- 
bilities. There are no time clocks in the establishment, no system 
of promotion has been established, no job analysis. These and 
the hundred and one concerns of the usual personnel director, 
the investigator is told, take care of themselves. 

There are no particular safety devices in the plant, safety 
propaganda is not engaged in. Sanitary conditions are thor- 
oughly decent. Aside from a baseball and a bowling team 
there have been no attempts by the workers to engage in athletic 
or social activities. When the Nash Company moved into its 
plant on Eighth Street, Mr. Nash suggested to a meeting of 
workers that the upper floors which were then vacant be equipped 
with restrooms, a library, and a lunchroom. The employees 
voted the proposition down, stating it was their desire to get 
their pay in their envelopes at the end of the week. They wanted 
no charity. This is Mr. Nash’s statement and he points out that 
this is a case where the group mind was superior to the individual 
mind, that is, his own. “Don’t hinder its functioning with a lot 
of extraneous detail stunts; don’t even letter your buildings 
with the title ‘The Golden Rule Clothiers.’ If the heart is 
right things will work out.” 
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No machinery for industrial government has been evolved, 
at least no formal machinery. There is no system of workers’ 
representation, no election of delegates to meet with manage- 
ment to work out problems of concern to both. No definite 
dates are set for such meetings as are held at intervals of from 
a month to six months. Usually they are called by Mr. Nash 
and all the workers are invited to attend. Anyone can speak 
who has anything to say; anyone can introduce a resolution or 
debate for or against an issue. These meetings are supposed 
to permit general participation—an opportunity for the group or 
mass mind to function. There is nothing, of course, to prevent 
the workers from holding meetings more frequently if they 
desire. ‘They could meet as groups in advance of the more formal 
gatherings, possibly, and talk matters over but it is not done to 
any great degree. 

The workers in the shop can be placed into two rather rough 
categories, first, the cutters and tailor-shop workers, off-pressers, 
and others who perform the more skilled operations, and second, 
the less highly skilled needle and machine operatives. The 
workers in the tailor shop are largely Italians, men who 
have had experience elsewhere. Temperamentally, Italians are 
easily excited by situations which appear to them to represent 
injustice. On the whole, however, they do not have the group 
unity that exists among Jewish clothing workers who are not 
only class conscious but have more or less definitely formu- 
lated ideas of how to meet given situations. There are very few 
Jews in the Nash Company and the Italians have so far been 
handled without great difficulty. < 

The groups engaged in the less highly skilled operations are 
chiefly girls and women, with a generous sprinkling of older men 
and a few young men. Some of them have been with Mr. 
Nash since the early days and the later additions have been 
largely recruited, not through advertising but through suggesting 
to the workers already there that they bring in friends who could 
do the work, and who would fit into the spirit of the Nash 
Company. In this way considerable inbreeding has occurred 
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and a family spirit of a sort has arisen, notwithstanding the short 
time the firm has been operating and the rate of speed with 
which it has been expanding. The extent to which this practice 
has brought about the presence of like elements is shown in 
the vest shop where 70 per cent of the operatives are Seventh- 
Day Adventists. 

The Seventh-Day Adventist workers are worthy of consider- 
ation in some detail. As might be expected, the followers of 
the faith as a group are tense. Subscribing to principles which 
set them aside as a sort of odd minority, and which commit 
them to the observance of a Sabbath for which the world in its 
functioning makes no allowance, this is to be expected; other- 
wise they would not be of that faith. There is evidence that in 
so far as the workers are Seventh-Day Adventists the policies 
of the Nash plant have possessed for them a group appeal. 
The hymns at the workers’ meeting, the talks of Mr. Nash upon 
religious concepts, the attention the experiments of the Nash 
Company has attracted around the country, the stressing of 
ideas of brotherhood, and the frequent assertion of the depend- 
ence of the plant upon their co-operation have found a response, 
beyond doubt, in some of the workers. This group appeal has 
served as a foundation on which many of the Nash policies have 
been built, and the peculiar intensity of conviction of the 
Adventists, once enlisted behind an idea, is not easily diverted 
or thwarted by less closely knit, and less consistent, groups. 

The pay-roll of the Nash Company is not open to the invest- 
igator,’ but certain data are given which, although incomplete, 
are of some value in understanding the situation. The wage 
paid the cutters in December was 53 cents per garment. In the 
Chicago market the pay of the cutters is $45.00 a week with 
nine to fifteen and possibly more suits, in a few cases, as the 
standard daily performance. The piece rate of the Nash 
cutters does not mean, however, that the total wages received 
by an operative over a period of time do not exceed those received 

* New Republic, February 22, 1922, prints information on this topic but its 


figures are based upon reports made by organizers of the Amalgamated which is 
trying to organize the plant, and cannot be considered wholly reliable. 
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in a union shop. Work, on the whole, was continuous during 
1919, 1920, and 1921; moreover, since there were no time 
clocks in the concern, cutters have been permitted to work 
extra hours, although the plant was supposedly on the forty- 
four-hour basis until this schedule was recently supplanted by 
the forty-hour-week. 

Some testimony concerning the extra hours of these piece 
workers is contained in the following excerpt taken from a letter 
written to the Amalgamated by a non-union cutter in response 
to a bulletin calling upon the cutters to organize: 


. . . . Some of the cutters would ride the owl car and get down at 
daybreak. This in the summertime, too. It is a fact that the night 
watchman on many occasions would respond to the hammering on the cellar 
door and open the alley entrance for some of these industrious cutters. 

You say the workers are not paid for overtime. We being on piece 
work could not claim to be working overtime.t We did not know when 
we entered the zone of overtime. 


Then, too, the quality of work insisted upon has not been 
high and workers have been able to turn the suits out with a 
surprising degree of speed. The somewhat common testimony 


of the cutters is that total wages received over a period of time 
have not been low; on the contrary, they have earned more 
than they could in union shops. The wages of the week workers, 
particularly that of the beginners, are the wages of the unorgan- 
ized market. Mr. Camello, who sets the wages of many 
unskilled operators, keeps in touch with the wages paid by other 
Cincinnati firms. 

The relation between Mr. Nash and the unions is an essential 
part of the story of his personnel control. There is no doubt 
that a struggle exists which threatens to interfere with policies 
within the shop. Much discussion has been carried on between 
the unions and Mr. Nash. Mr. Nash has often declared that 
although he has a non-union shop, he has had the indorsement 
of the labor organizations of that city, citing in particular that 
during the big garment trades strike that swept Cincinnati his 
factory was the only one of the industry that was not affected. 


tIt does not occur to this worker that the company could set standards of 
time within which work should be done. 
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The unions answer this statement by insisting that Mr. 
Nash has not the indorsement of the labor organizations of 
Cincinnati. As to the big trade strike that swept Cincinnati 
in 1919, the amalgamated organizers point out that the strike 
of 1919 was an unorganized uprising with very poor leadership, 
at a time when Mr. Nash was but a small producer in the clothing 
field. The reaction of the strikers was most severe against the 
larger producers; but Nash’s plant was picketed and his freedom 
from serious consequences was not due to the fact that he had 
union support but to the fact that the strikers were weak, their 
leadership poor, and their methods of picketing not wholly 
successful. 

In his public addresses Nash defends labor unions as often 
or even more often than he attacks them. ‘Labor unions seem 
to me,”’ he says, ‘‘to be the physicians of industrial ills.” More- 
over, he has gone so far as to declare that he does not object to 
having the unions organize his working force, and when the 
clothing strike of 1919 was in progress it was Nash himself who 
introduced the following resolution in a meeting of his workers: 

WHEREAS, there is at present time nation-wide agitation regarding the 
so-called “‘open-shop,” and it being our desire to be absolutely neutral, 
but recognizing the fact that in order to do so we will be forced to take 
certain definite positions, therefore, be it 

Resolved: That the A. Nash Company, or its workers, will not make 
work for any company where a fight between the Company and the Union 
is in progress. And be it further 

Resolved: That if any ot our help should take a job where Union help 
has been locked out because of their membership in the Union, that they will 
be looked upon by our entire urganization as unfair to labor in general. 

So far, however, the attitude within the plant has not fostered 
the growth of unionization among the workers. To illustrate: 
One morning a petition was circulated, which declared that the 
workers in the Nash plant believed in the Golden Rule and in 
the success of that plan in operation; therefore, they would 
promise to stand by it, and any worker who joined the Amalga- 
mated would be considered unfair to the group. The petition 
was circulated and signed by Mr. Camello and a number of 
workers. Shortly thereafter Mr. Nash appeared at the factory, 
called a meeting of the workers, spoke at some length to the 
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effect that he had always been friendly to unionism, but inasmuch 
as the workers of the A. Nash Company had expressed their 
position in regard to unionism, he, as their president, felt bound 
to accept their decision." 

Meanwhile, the Amalgamated Clothing Workers are engaged 
in attempting to organize the shop by personal solicitation and 
by scattering printed pamphlets. Each move within the Nash 
plant is met by a counter-move by the Union. As an answer 
to Mr. Nash’s move, for example, in increasing, on January 2, 
1922, the worker’s pay and decreasing the work week to forty 
hours, the Amalgamated published the following bulletin: 


The Amalgamated Clothing Workers congratulates the workers of the 
A. Nash Clothing Tailoring Company on their improved conditions, which 
are the direct, immediate results of Amalgamated circulars and propaganda. 
If fear of Unionism has given you forty hours and 1o per cent increase, 
think what complete organization will accomplish. 

Will your forty hours benefit you when you are forced to work overtime ? 

Why did not Mr. Nash include time and a half for overtime? ... . 

What is 10 per cent increase to women who make from $10 to $16, 
which is not a decent living wage? Union wages would permit a higher 
standard of living 

Before you invest one hard-earned penny in the Golden Rule stock, 
think it over carefully. Suppose that you were sick, fired, or quit your 
job. How much money would you get for your stock? Your stock binds 
you to your job 

Have you forgotten what happened to your bonus? ... . 

Unionism is a protection because it guarantees a living wage, protection 
against unjust discharge, a real voice in your working conditions, and above 
all, self-respect. 

Workers of the Golden Rule awake, you have nothing to lose but 
Bunk and everything to gain 

t When the petition circulated through the plant declaring the workers’ faith 
in the Golden Rule five workers, the Amalgamated says, were discharged for not 
signing. This is denied by Mr. Nash and Mr. Camello who state that the employees 
in question were dismissed because they were inefficient and their discharge was 
requested by their fellow-workers. Experienced labor managers will recognize 
that it is wholly possible to secure an overwhelming demand that certain workers 
be discharged if there is a half-clever executive on the floor. Many firms have 
for years been able to carry on such tactics and to declare that the workers did not 
believe in organization. It is not necessary to inquire too closely what the situation 
is in the Nash plant in this particular. The threat of unionism is in itself a contra- 
diction to talk of complete satisfaction, and that threat is a very real one to the 
Nash Company. 
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There can be no certainty at the present time that the workers 
of the Nash Company will take out union cards to any great 
extent. Aside from the adequacy or inadequacy of the Nash 
method, organization is likely to be slow in that part of an 
industrial cycle in which production has been curtailed, prices 
have fallen, working forces have been reduced, and unemploy- 
ment is common. The fear of no job is a very impelling one. 
And neither the somewhat dormant and rather thoroughly 
domesticated United Garment Workers’ Union nor the more 
aggressive Amalgamated is in a position at the present time to 
offer jobs to those who have severed their connections with jobs 
in behalf of the cause of unionism. The Amalgamated is, 
however, under pressure from employers who have signed 
contracts with them and who feel that the Nash Company is 
somewhat competing with them in the selling market on the 
basis of labor costs below the schedule they are paying under 
their collective agreements. The Amalgamated must, further- 
more, protect its workers who will also lose if Nash takes away 
work from organized shops. Therefore, it is working cautiously, 
getting in contact with the Nash workers, and talking unionism, 
but avoiding all condemnation of those workers who do not 
join. “If we labeled them scabs, they’d feel like scabs and we 
would never get anywhere,’ says a union organizer. “We do 
not blame them for working under Nash’s terms; they can’t 
help themselves—yet.’”* 

It is rather common testimony of men in close touch with 
the working conditions in the Nash plant that Mr. Nash is too 
busy with his outside talks and conferences to know and under- 
stand his workers. Incident after incident is related to illustrate 
this conclusion. No single incident is sufficient in itself to 
establish this position but in the aggregate these incidents 
present a formidable support of the statement. The problem 

* Mr. Nash has already had one meeting with Mr. Hillman over the question 
of organization. Evidently no settlement was effected for the struggle to organize 
his shop continues. It is evident that if organization is inevitable it is desirable 
to invite one particular union to come in and organize. Subsequent relationships 
are likely to be more smooth than when a union has fought its way into an organiza- 
tion despite every effort of management to keep it out. 
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of understanding is not a new one. It is after all the real problem 
in managing labor; control must be evolved in terms of under- 
standing. What methods are most successful is yet a question. 
But if it is true that workers insist, not only upon continuous 
employment, good wages, rising standards of living, and various 
elements of security for the present and future, but also upon 
some voice in industrial government, then the Nash Company 
has so far failed even to approximate a solution of personnel 
problems. 

The infrequent meetings addressed by Mr. Nash, even though 
supplemented by judicious propaganda on the part of executives 
and by a certain democratic freedom among the workers do not 
constitute industrial government. Granted that industrial 
government need not be representative government to be 
democratic, there are too many elements of coercion present in 
the business to enable one to identify its group meetings with the 
town meeting type where government was by direct participation. 
Complete government could not be expected. Such government 
does not spring into being overnight. It is a matter of growth. 
One could scarcely have expected the Nash Company to have 
evolved a thoroughgoing method of workers’ participation. One 
could expect, however, on the basis of the utterances of Mr. 
Nash, that a real start had been made. Upon investigation it 
is apparent that there is little real representation or real partici- 
pation of workers in the control of the organization. There is 
no particular understanding of the things which workers value 
and there is no beginning of a system looking forward to bring- 
ing the workers into direct contact with management through 
representatives who are courageous and competent enough to 
utter the truth. 

The business has done well so far in getting production out 
of its personnel. There is no noticeable restriction upon output. 
The workers work so diligently that visiting representatives of 
other clothing concerns say that they cannot match the per- 
formance in their factories. This is not wholly due to the Golden 
Rule spirit. One very real additional reason is because the work- 
ers know that advancement is based upon individual performance. 
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Although there are no formal records, just as there are no time 
clocks, Mr. Camello has the records in his head and also the time 
at which the workers arrive in the morning. Another reason 
is the fact that wages paid to piece workers (who are ordinarily 
difficult to handle) are out of proportion to those of others in the 
shops who, being largely girls, women, and the older men, are 
held to their jobs through the appeal which Mr. Nash directs 
at their religious life, fear of loss of their jobs, absence of working- 
class consciousness, and inability to do better elsewhere, at 
least on the present labor market. As long as these factors 
continue to exist the Nash Compgny will possess a production 
differential particularly as compared with organized shops, but 
there is no assurance that the company has either found a perma- 
nent solution for the problem of securing speed in work or 
enlisted throughout the organization the will to do. 


WILLARD E. ATKINS 
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FRENCH FINANCES AND ECONOMIC RESOURCES 


The attitude of France in the matter of armaments has brought 
sharply to the fore the question of her financial condition. With 
the rest of the world trying to relieve itself of the burden of armament 
how is France able and why is she apparently willing to maintain or 
even increase her outlay for military purposes ? 

That French finances are not all that could be desired has been 
known in a general way for some time. Mr. Frank Vanderlip 
recently returning from France compares the French Minister of 
Finance to a juggler trying to keep three balls in the air at the same 
time. But when one attempts to learn just what the condition of 
French finances is he finds a baffling situation, partly because of the 
stupendous amounts involved and the difficulties of conversion but 
more because of the methods or lack of methods pursued in handling 
the budgetary system itself. For years after a given fiscal period 
the accounts are still open and credits are still voted. On the other 
hand, the budget is ordinarily not passed until long after the fiscal 
year has begun. This is not true, however, of the present budget, 
1922, which was passed for the first time in fourteen years promptly 
at the beginning of the fiscal period. The auditing is years in arrears. 


I, THE FRENCH BUDGETARY SYSTEM 


The term “budget”? as used by the French now includes: (r) 
the ordinary budget, in which expenditures are balanced by revenues; 
(2) the extraordinary budget, representing certain normal expenditures 
in excess of revenues, and abnormal expenditures arising out of the 
war and not assessable to Germany; (3) the special budget, or expen- 
ditures which it is hoped to recover from Germany under the terms 
of the Versailles treaty. There are also “accounts outside of the 
budget’? which include special treasury services, miscellaneous 
expenditures, contingent liabilities and suspense accounts, as well as 
unpaid interest on foreign loans. 

There has been lacking any clear line of demarcation between 
these budgets, and accounts have been shifted from one to another 
as expediency directed. Supplementary, extraordinary, and addi- 
tional credits are voted to former budgets—seventy-five such having 
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already been voted on the 1919 budget, which, following precedent, 
will not be closed for years to come. Many items in the budgets are 
marked ‘“memoire,’’ which means that funds are not provided for 
their payment at the time and are not, therefore, represented in the 
published totals, but are to be filled out later with supplementary 
credits. 

M. Doumer, in introducing the 1922, budget in January, 1921, 
proposed a change in the law by which one budget would hold for 
two successive years, thus enabling the state to catch up with the 
schedule. It remains to be seen whether this suggestion will be 
carried out. 

One of the penalties incurred by a delay in the enactment of the 
finance bill lies in the postponement of tax collections. Another 
difficulty arises when new legislation passed in the early months of a 
fiscal year calls for additional expenditures and thus imposes upon the 
budget expenses which are unanticipated. In 1920 over one billion 
francs were thus added, while the budget was in suspense. 

M. Doumer, as Reporter-General, declared on December 30, 192077 
“The state has no bookkeeping. The only account is one for sums 
received.” The Minister referred to one member of the government 
who declared that he was not greatly disturbed over reductions of 
credits and at the same time declared that he would spend the money 
in spite of the reductions. In presenting his 1922 budget, M. Doumer 
used these words:? ‘The simplest and most evident principles of 
financial law are constantly ignored in such a calm and heedless fashion 
that it is difficult to say whether it is based on ignorance of the law 
or defiance of it. No one seems to have any comprehension of the 
legal implications in a credit that has been voted.”’ 

The press is ordinarily divided into those that support and those 
that oppose the government. The latter, as a matter of routine, 
denounce the governmental fiscal policies, but these criticisms seem 
to be taken as a matter of course and do not produce any changes in 
policy. 

Back of the whole French financial situation is the fact that the 
public was led, at the beginning of the war, to believe that the war 
would be of short duration, that it could be financed by short-term 
loans, and that Germany could be made to pay the bill. While the 
first two of these assumptions were given up early, the delusion that 


* Journal Official, p. 2046. 
2 Bulletin de Statistique, July, 1921. 
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Germany can be made to pay almost in a lump sum a large part of 
the costs assessed against her is still tenaciously held, both in and out 
of government circles. 

Because of the system of budgetary accounting, the actual receipts 
from French taxation are hard to state. The items are classified in 
different ways. The customs returns include the sums which the 
government pays itself as an importer and new tax legislation is 
sometimes made retroactive, at times affecting the current budget 
and at other times not going into force until the following year. The 
following statement of revenues and expenditures for recent years was 
prepared by the Bankers Statistics Corporation. 


REVENUES AND EXPENDITURES 
(In million francs) 






































| 1913 1919 1920 
| Revenues 
NR oe isk sie acrkn ys <stee z= 9356 3,372 8,864 
Eee | 3,309 6,413 5,542 
Ds oi ieccreccweecoeas | 407 585 1,064 
PE Ng Sais chiaowaca pierce | 144 1,642 6,300 
I io acetkctaisteetre agentes 5,216 11,812 21,770 
Expenditures 
Direct as percentage of total taxes} 29.1 33.1 | 61.5 
All tax as percentage of expendi- 
PP eFSRoackeeehensoree nes Q2.1 19.4 | 30.1 
, 
Total receipts as percentage 
CMPOMGMMTS..... 6... 0. sees 102.8 | 23-9 45-4 
Revenues for 1921*: FRANCS 
RE ere err ert ee en emer nee 1,056,657 ,600 
| ST en eer an rrr 2,705,416,000 
EL Lee POP On Ne nee ere ‘ 563,326,000 
pe INE occ: Gis sav5-5)4, sins ocaias craven ea isre,cartreeraserkcers 19,425,000 
MIN go oc Srsrantiatevouns: sd Ae eee Oem amie RO eae 926,425,000 
ret eee ae ee F 13,114,000 
* Official Bulletin de Statistique, December, 1921. 
FRANCS 
t Demand notes issued for income tax peppers arrears for winch —. cress 25792,257,500 
5 ne -Lorraine Departments. . eos e ienceee 28,160,400 
SStEn OF SOMNGOIRE DUNN PONE ID 0 oe oe oc 0c vececscccsccecscccccccecesccecss §6S,ES0S0R000 
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Revenues for 1921—Continued. FRANCS 
Turnover (sales) 1 897,457,000 
Customs I ,192,966,000 
Indirect 2,404,415,000 

177,134,000 

32,376,000 

352,045,000 

179,802,000 

Monopolies 2,769,806, 500 

Domains, recettes d’ordre 924,847,500 
Liquidation of stocks (treated as revenue, not capital 

item) I, 501,582,500 

Expenditures for 1921: 

Ordinary budget 25,320,645,479 

Of which, for War and Navy Ministries 5,440,646,537 

Of which for Pensions, Bonuses, etc.............. 135,455,680 

Extraordinary budget 3,855,042,175 

Of which, for War and Navy Ministries 1,856 645,443 

Of which, for Pensions, bonuses, etc 146,897,719 

Special budget 15,368,415,207 

Of which, for War and Navy Ministries 54,010,000 

Of which, for Pensions, etc 1, 548,636,830 

Special treasury accounts, outside budget........... 595,528,128 
In addition, there are ten or eleven “annex budgets.” 

Total of the four budgets (not the full sum expended)... 45,139,630,989 

Total of the War, Navy, Pensions, etc. (incomplete).... 9,191, 292,209 


It is apparent from the foregoing incomplete table that only a low 
percentage of war costs has been met by emergency taxation. 

Tables prepared by the Bankers Economic Service show that the 
United States during the war period collected in taxes 22.3 per cent 
of its total war expenditures, while France collected only 1 per cent. 
In the second fiscal year after the Armistice, the United States col- 
lected 95.9 per cent, France 21.9 per cent. 

During the second fiscal year after the Armistice, the United 
States collected from taxes $45.99 per capita while France collected 
$65.76 per capita. It will thus be seen that the French national taxa- 
tion per capita was substantially heavier than that in the United 
States. Moreover, since the per capita income in the United States 
was $620 as compared with $265 in France, the federal tax burden is 
roughly three times as heavy as in this country. Accordingly, the 
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common American contention that French taxes are a joke—that all 
the French need to do to straighten out fiscal affairs is resolutely 
to increase the tax levies—is quite without foundation. French 
expenditures in 1919 were $222.52 per capita, of which $199.99 may 
be classified as war expenditures. It would appear therefore that the 
way out for France lies in a rigid curtailment of expenditures for 
military purposes. 

While the French taxes are now relatively heavy the following 
criticism’ of French financial methods made by Senator Gaston Jeze 
upon the floor of the French senate is not without significance: 


While England and the United States, in proportion as their expenses 
increased, made a greater and yet greater appeal to a policy of financial 
effort, those who directed the policy of our own country, helped by the 
selfish connivance of the Bank of France, were following a policy of living 
from hand to mouth. They flooded the country with bank bills and bonds; 
they increased the circulation of paper; they depreciated our money and 
our credit; they were merciful to the taxpayers; they launched their loans 
regularly; they allowed the period of the war, during which people will 
make sacrifices, to slip by. The result is that we have now an enormous 
floating debt to consolidate and must make demands on the available 
liquid assets of the country just at the moment when they are needed for 
the development of our economic life. 


II. THE BUDGET FOR 1922 


Summarizing the budget estimates for 1922, we find (in million francs): 


Ordinary expenditure 
Extraordinary expenditure 
(Of this amount the debt charge is 12,653) 


Ordinary receipts 
Exceptional 


Anticipated deficit 
Anticipated deficit in 1921 returns 
Total deffcit 


t Les Finances de Guerre, I, 71. 
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The principal items in the current budget are, in round numbers, 
the following (in million francs): 
Expenditure: 
Service of public debt (internal and private part of the foreign 
debt) 
Military establishment 
Naval establishment (exclusive of building program) 
Other executive departments 
Administration of monopolies and tax collecting 
Receipts: 
Taxes and receipts* 
War profits tax 
Monopolies and state industries 
Liquidation of war stocks 
Estimated recoverable budget (special) 1922 
To which, add financing through Credit National... .. 
Group loans 


* About 3 per cent of the income tax revenue was spent in 1921, in collection of the tax. 


This special budget has not yet been finally passed on but is 
in Chamber of Deputies. Foregoing sum approved by Senate and 
subject to further amendment. 

For the current year the French expenditure for national defense 
will amount to 4,553,000,000 francs—a considerable increase over 
the preliminary estimates in the previous budget. Judging by past 
experience this minimum in the French estimate will be largely 
exceeded in actual expenditures. 

The new fiscal legislation, covering the year 1922, is said to mark 
a step in the direction of budget unification and the abolition of the 
extraordinary budget. The regular, or original, budget is expected 
ultimately to include all expenses not covered by the special budget, 
which is confined to pensions and reconstruction advances recoverable 
from Germany. 

On the face of things it weuld appear that France has now nearly 
succeeded in balancing her accounts. In fact, there has been much 
publicity to this effect; and it has been accepted by leading financial 
journals in the United States as true. We shall find, however, that 
this balancing is more apparent than real. Many items sare not 
included in the foregoing figures and the reorganization of the method 
of budgetary statement is apparently designed in part to put the 
best possible face on the situation. 
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In submitting his proposed consolidation of the budget for 1922 
the Finance Minister in July, 1921, stated’ that the deficit may be 
met “without resort to borrowing,” in the following ways: (1) 
strict economy; (2) punishment of evaders of taxation; (3) placing 
important accounts outside of the budget to finance themselves; (4) 
doubling the turnover taxes. 

Now practicing strict economy is a stock expression, both in 
France and in other governmental centers. Punishing tax evaders 
is, moreover, notoriously not the practice in France at the present 
time. The increase in the turnover taxes will probably result in 
relatively small additional revenue. They have already proved a 
great disappointment. The striking fact is that taxation has not 
been raised to the point of meeting fairly the expenditures, but that 
an easy policy of borrowing and of obtaining advances from the Bank 
of France has all along been followed. In spite of the fact that the 
northern provinces of France formerly paid one-fifth of the total 
taxation, the agricultural wine tax was dropped in 1920 on account 
of the pressure of the agricultural bloc. L’euvre says that a farmer 
pays go francs on an income of 30,000 francs, while the business man 
pays Over 2,000 francs tax on the same amount. Agricultural interests, 
representing 60 per cent of the population and one-half of the total 
wealth, pay only to per cent of the taxes. 

Now as to the important accounts that have been placed outside 
of the budget to finance themselves. The most important is the 
special recoverable budget, which last year amounted to more than 
fifteen billion francs. While the special expenditures are theoreti- 
cally recoverable from Germany, it is known that only a very small 
percentage will be received. The next most important eliminated 
account is that of the railroads, which last year showed a deficit of 
one and a half billion francs. There is no real evidence that there 
will not be a large deficit again this year; and in the end this will be 
a charge against the government. In addition the current budget 
makes no provision for repaying large advances to the Bank of France, 
for the payment of maturing obligations in cash, for possible defaults 
in the obligations of the Credit National,? for interest on the foreign 
loans, nor yet for the eleven supplementary estimates of the previous 
year or for the “special treasury accounts outside of the budget.” 


* Bulletin de Statistique, July, 1921, pp. 1-5. 


2 The Credit National was formed to finance reparations, but it has made no 
report and the extent of its liabilities has not been made known. 
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In view of all of these omissions and contingencies, and in view of 
the extent to which government expenditures have exceeded prelimi- 
nary estimates while government revenues have fallen below the esti- 
mates during the last three years, no one need be surprised if the 
eventual deficit this year proves almost as great as that of last year. 
The actual amount of the deficit in the past three years is revealed in 
a following section, where it will be shown how far from fulfilment 
have been the budgetary estimates and predictions. 


Ill, FRENCH BORROWINGS 


Receipts from borrowings have been from the following sources: 
(1) advances from the Bank of France; (2) short-term loans; and 
(3) long-term loans—both at home and abroad. 

The long-term loans have produced the following amounts: 





| j 
Face Value | Amt. Paid in Gans | Per Cent | Per Cent 
Per Cent Year (Million (Million Cash |Nat’l Defense} __ Other 
Francs) Francs) . | Bills Obligations 





1910 |_s«11,514 10,082 | 54 
IQI7 14,882 10,209 | 50 
1918 13,304 22,163 
1920 16,150 16,150 
1920 27,000 | 27,000 


iNs~w 


lon? 
o 


| 
: _| 
IQI5 | 15,205 | 13,308 47 
| 
| 
| 


I 
3 
45 
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116,055 | 98,912 


[t will be noted from the above that only 42.8 per cent of the face 
value of the consolidated loans was in the form of cash, the rest being 
in the form of National Defense Bills and other existing government 
obligations. In the 1920, 6 per cent loan, Russian bonds were accepted 
at par for a considerable proportion of each subscription." 

The Bank of France has raised the legal limit of its advances from 
time to time until at one time they exceeded 30 billion francs; they 
now stand at 24,600,000,000 francs. The note issues of the bank 
increased correspondingly until a maximum of over 38 billion francs 
was reached. Because of the business depression the note issues have 
been somewhat reduced during the past year. 

t L’Humanité says: “The cost incidental to these issues, not including the 


6 per cent of 1920, will reach the enormous sum of 251,322,000 francs. All six 
loans will have cost more than 500 million francs.” 
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Foreign Loans Outstanding (according to M. Doumer): 
Million Francs 
Bills issued in England 
fo Sb a rr 128 
Bills issued to the British Treasury 
Bills issued to the Bank of England 
Bills issued to Japan 
Short-term credits in 


Norway 

WN 222s ce otcees Loe dha ane bead eaere Sota ota 145 
Switzerland 

Holland 

England 

Uruguay 

Anglo-French Loan, United States 

Loan of the City of Paris 

Loans of Lyons, Marseilles, and Bordeaux 
Advances of the American Treasury 

Loans issued in Japan 

Bonds given to United States for war stocks... . 


Total (conversions at par) 


The French debt to the United States now stands at nearly 
$3,000,000,000 in principal, with several hundred millions more for 
deferred interest. In addition large sums are due for military and 
naval supplies taken over at the end of the war. 


IV. THE INCREASE OF FRENCH INDEBTEDNESS 


The actual extent of the French budgetary deficits during and 
since the war may be seen from the following table:' 
Total Debt in Francs 
1914, July 31 34, 188,000,000 
1918, December 31 I51,122,000,000 
TONO, DOCETAMEE $F o.oo ccc cece vee 240, 242,000,000 
1920, September 30 285 ,836,000,000 
1921, February 28 
1921, September 30 
1921, December 31 
* The first five figures are taken from Bass and Moulton, America and the 


Balance Sheet of Europe, p. 42. The last two are the estimates of M. Cheron, of 
the Financial Committee of the French Senate. 
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According to the estimates' of M. Cheron the French debt has 
increased 146 billion francs during the past three years, of which 
69 billion have been expended for reconstruction and pensions. This 
amount is chargeable to Germany under the terms of the treaty. 
Forty-nine billion is due to the depreciation in the franc. The 
recent rise, if sustained, would somewhat reduce this amount. M. 
Cheron further estimates the culminating point in the French indebt- 
edness at 425 billion francs on January 1, 1930, with an annual interest 
charge of 21 billions. Since the present revenue estimates are only 
23 billions and the actual sums received several billions less than that, 
it is clear that the French fiscal outlook is anything but promising. 
If deflation is continued the fall in monetary incomes will of course 
tend to reduce the volume of taxes that can be raised. Whether 
M. Cheron’s estimates for 1930 prove correct will, moreover, depend 
in considerable measure upon the ultimate receipt from reparations. 

The foregoing estimates of mounting French indebtedness are 
supported by computations made by the American consul in Paris 
and by those of M. Doumer.? They indicate that the actual deficit 
in the third year after the war was over 30 billion francs, including 
the expenditures for reconstruction and pensions. Exclusive of the 
theoretical recoverable expenditures the deficit was in excess of 15 
billions. 

An estimate of the public debt on November 15, 1921, gave the 


following results: 


IE 2 i ocala s DG e eae a veares 241,219,064,000 Paper Francs 
Of which the floating debt is.......... 93,960, 388,000 Paper Francs 
ee See ee ee ee ee 35,403,669,000 Gold Francs 
Of which the commercial debt is...... — 5,913,963,000 Gold Francs 
Political (to governments) is....... 29,489,706,000 Gold Francs 


The external debt of France amounted to 85,556,000,000 francs, 
at the actual rate of exchange on November 15. Of this amount 
about six-sevenths represents what is designated in the budget as a 
“political debt’ owing largely to the United States and Great Britain. 
No provision has been made for the payment of interest or for amorti- 
zation of the principal. 

In his public announcements regarding the debt, the French 
Minister of Finance adds together the foregoing internal and external 


t Journal Official, May 19, 1921, Annex 359. 
2 Frank A. Vanderlip says that these figures of total indebtedness do not 
include all the items (see What Next in Europe ?). 
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debt items. This means the addition of unequals, as the gold and 
paper sums are not comparable. To convert to either gold or silver 
exclusively, it would be necessary to know the rate of exchange at 
the time when each part of the debt was contracted. 

A recent estimate (Financial News) places the national wealth 
of France at 811,000,000,000 francs, the present annual income from 
which is estimated to be from 125,000,000,000 tO 150,000,000,000 
francs. While before the war taxation amounted to about one-seventh 
of the national income as compared with about one-fifth at present, 
the relation between the national wealth and the public debt has 
undergone a great change. Before the war the debt was about one- 
tenth of the total wealth but according to this estimate the ratio 
at present is approximately one-third. 


V. PEOPLE AND RESOURCES OF FRANCE 


Will France pay her debts? Will she redeem the vast amounts 
of outstanding paper currency? Will she bring the value of the franc 
back to something like its pre-war value? Will France ever again 
become a great creditor nation? The capacity of France to set her 
financial house in order, to increase her taxes and reduce her expendi- 
tures depends in part upon the honesty and virility of her people, in 
part upon her economic resources, and in part upon the economic 
condition of the rest of Europe with which she is so intimately 
interrelated. 

The French population, including Alsace-Lorraine, is now given 
aS 39,194,550, or 183 per square mile. It is highly homogeneous, 
conservative (over 50 per cent on the land), and uncommonly thrifty 
and frugal. The low birth-rate, the excessive individualism, and the 
strong hold which the past has upon the people are possible off-setting 
characteristics. Cleverness, artistic gifts and industry, however, 
have carried France far in the past. 

France is primarily an agricultural country and is unusually 
independent of outside sources for such products. Her climate and 
soil are well adapted to diversified agriculture. The northern third 
of the country is devoted mainly to manufacturing industries, though 
farming is important; the big central part has a combination of wheat 
and other grain lands, vineyards and forests; while the Mediterranean 
climate of the southern coast is favorable to the production of the 
vine and the olive. 
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From an industrial point of view France is an importer of raw 
materials and an exporter of highly finished products and luxuries. 
Of the chief manufacturing materials she now has a sufficient supply 
of iron ore, and her chemical industry is well developed. She must, 
however, import coal, petroleum, manganese, copper, tungsten, 
rubber, lumber, wool, cotton, and oleaginous raw materials. 

As to the future, it would seem that France’s industrial progress 
depends to a considerable extent upon her ability to develop mass 
production. She must. turn her attention more and more to the 
standardization of products in order to obtain maximum output and 
wider markets. Exports of other products than luxuries must be 
developed. Imports of raw materials can be drawn more and more 
from French colonies, if these are developed, though France will have 
to pay the colonies for the materials furnished. 

France is thrice blessed as te location, soil and climate; she has 
an unusually resourceful and ingenious people. At present she is 
staggering under an almost unsupportable burden of expenditures. 
She has not set herself resolutely to reduce her military establishment 
and she has not as yet apparently realized how important to her own 
material welfare is the restoration of a prosperous Central Europe. 
When she does there will be hope for her financial future. 


SAMUEL MAcCLINTOCK 
WasuincTon, D.C. 





TEXTBOOKS IN GOVERNMENT FINANCE 

There is perhaps no more remarkable phenomenon in the 
literature of economics than the paucity of general treatises in 
the English language on government finance. The only book 
of this kind by an English writer, Bastable’s Public Finance, is 
scholarly, thorough, and comprehensive, but it has not been 
revised since 1903, for the undergraduate student it is too 
densely packed with details of only antiquarian interest, it is 
heavy reading, and on matters of special concern to American 
students it is very often uncomprehending, almost always 
inadequate. Of American treatises, except the two which are 
the subject of this article, there are only two others. Of these 
the late H. C. Adams’ Science of Finance was a landmark in the 
history of American literature in its field. It had the outstand- 
ing merits of originality, of power of analysis, and of maturity of 
thought. As a teaching text, however, it had the serious defect 
that it was excessively abstract in character, and took too much 
knowledge on the part of the reader for granted. It contained 
very little descriptive matter, even for illustrative purposes, and 
it made no attempt to describe the current financial practices 
and taxation methods of American governments. Moreover, it 
is now ten years since the latest edition was published, and too 
much has happened to government finance in the last decade to 
make anything but a post-war treatment suitable for the college 
instructor who wishes either to derive his general principles from 
a discussion of recent developments or to use accepted general 
principles in the explanation and appraisal of recent develop- 
ments. The other American text, W. M. Daniels’ Public 
Finance, was, for its purposes and within its set limits, excellent. 
It combined acute analytical power with a generous acquaint- 
ance and use of both the literature and the facts of government 
finance. Above all, it was written in a clear and highly read- 
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able style, a matter of no small importance in judging the com- 
parative merits of textbooks for undergraduate use. This book 
is small, however, and in its scanty 380 pages it manages to deal 
with the American monetary system as well as with government 
finance proper. Moreover, it was published in 1904, and is now 
out of print. 

The acknowledged leaders in the United States in the field 
of government finance, T. S. Adams, Bullock, Hollander, Selig- 
man, and others, have not yet summarized in general treatise 
form the matured product of their able researches in special 
problems and of the practical contact with the realities of taxa- 
tion and of financial administration which they have attained 
in their extensive participation in the work of official and quasi- 
official commissions. The choice of a textbook for undergradu- 
ate classes is practically confined, therefore, to one or the other 
of the two books which are the subject of this article. It should 
be noted, however, that Bullock’s excellent Selected Readings in 
Public Finance—whose latest revised edition was issued by the 
publishers as recently as 1920, but bears internal evidence that 
it had been completed several years prior to publication—has 
been for many years of invaluable aid as classroom material. 
Many instructors, after disheartening experience with other 
texts, have fallen back upon it as a last resort, although it was 
obviously intended for collateral reading. The instructor of 
undergraduate classes in government finance would have been 
in a sorry plight indeed in the last ten years if Bullock’s Read- 
ings had not been available. 

This dearth of textbooks makes the publication of a new 
text or the extensive revision of an old text a matter of major 
importance. The appearance of a revised edition of Plehn’s 
Introduction to Public Finance’ and of an initial version of 
Hunter’s Outlines of Public Finance? are events, therefore, of 
greater significance than their intrinsic merits would of them- 
selves indicate. 

Carl C. Plehn, Introduction to Public Finance. 4th edition. New York: 
Macmillan, 1921. Pp. xix+446. 

2 Merlin Harold Hunter, Outlines of Public Finance. New York: Harper, 
1921. Pp. viii+533. 
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Plehn’s book, originally published in 1896, has now reached 
its fourth edition. In the twenty-five years since its first appear- 
ance there was assuredly ample time to make it reflect the 
ripened wisdom and experience of a lifetime’s work especially 
devoted to the study and teaching of government finance. This 
is not a neophyte’s work and makes no special appeal to charity 
of judgment on this ground. Moreover, “the book” Professor 
Plehn says, ‘‘has been extensively revised throughout” and 
“facts and figures have been brought down to date” (pp. x, xi, 
Preface). It is a reasonable expectation that this statement in 
its common everyday meaning should be confirmed by the book’s 
contents. It should be said at once that in spite of what follows 
the book is by no means devoid of merit. It offers a concise, 
well-balanced elementary treatment of the subject-matter of 
government finance. It makes no special pleas and submits no 
panaceas for society’s ills. It is in its details that the book lays 
itself open to drastic faultfinding, but the shortcomings of the 
details are so serious and so numerous, that only a complete and 
thorough revision, both of the factual data and of the reasoning, 
can regain for it its former degree of usefulness as a textbook. 

The third edition of the book was published in 1909. Such 
revision and additions as have been made in the fourth edition 
with a view to taking subsequent developments into account 
apply almost wholly to the period since the beginning of the 
Great War. Statements of fact and citations of statistics which 
were pertinent to the 1909 edition. have been revised in part if 
they have come into direct conflict with developments since 1914. 
If they were falsified by developments subsequent to 1909 but 
prior to 1914 they remain in the book unaltered and unqualified. 
The specific items justifying this charge that the factual material 
has not been adequately revised are too numerous for complete 
citation here. Only a few instances will be presented as typical 
of the need for factual revision. 

The statement that the British income tax is levied upon the 
annual increment of wealth (income?) as such, irrespective of 
the person who is the recipient thereof (pp. 69, 70), was true 
only prior to the Lloyd George reforms of 1909-10, and even 
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then was true only with qualifications. The statement that 
“the tax system of the United States is still . . . . [a] mere 
accidental jumble of different historical taxes, which are retained 
simply for the revenue that they yield and not because of any 
belief in their justice” (p. 88), has, since the introduction of fed- 
eral income and inheritance taxation, lost what measure of truth 
it may once have contained. Even in the old days, moreover, 
the tariff and perhaps also the tobacco and liquor excises were 
not retained simply for the revenue that they yielded. In asum- 
mary characterization of the recent developments in state taxa- 
tion, the failure to mention, among other things, the increasing 
resort to income taxation, shows that this section (p. 130) 
has been carried over from the 1909 edition without the revision 
it needed. The use of obsolete 1908 or even older statistics 
recurs throughout the book (e.g., pp. 142, 145, 147, 154, 335, 
340, 374). The statement that “import duties are still very 
numerous. .... Until recently about half of the United States 
federal income was from this source; now it is slightly less in 
proportion”’ (p. 145), has not been true since 1914. The remark 
that “‘the [United States tariff] bill of 1909 is not generally 
regarded as a final settlement of the tariff question” (p. 162) 
reveals the 1909 vintage of the tariff survey of which it is a 
part. The statement that export duties are still levied in the 
Philippines (p. 145, note) is incorrect, since these duties were 
repealed in 1913. 

Another defect is the casual and unmethodic manner in which 
the author treats the problem of the citation of authorities. 
Sometimes the sole reference is by the name of the author 
cited in the main body of the text: e.g., “‘as Cohn has so well 
pointed out” (p. 75); “‘in the opinion of Geffcken” (p. 36). 
If the citation is in a footnote, something is very frequently 
omitted, either the initials of the author, or the title or part of 
the title of the book, or the page reference, or the date of the 
edition from which the citation is made: e.g., ‘Kidd, Social 
Evolution” (p. 11 in Plehn); ‘‘Malthus, Essay, p. 438” (p. 41 
in Plehn); “Sidgwick, Book II, chap. x” (p. 74 in Plehn); 
“See Ripley and Wood” (p. 192 in Plehn); “Rand, p. 207 -ff.” 
(p. 152 in Plehn). 
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Of export duties, Plehn states: ‘Turkey and India are now 
the only countries where export duties form an important item 
of revenue. India is the only country in which the export duties 
exceed the import duties. In Turkey the duty is 1 per cent of 
all exported commodities” (p. 145). In underestimating the 
importance of export duties, Plehn is merely following the 
beaten track. Export duties are still an important source of 
revenue in backward and in tropical countries. China has a 
general rate of 5 per cent on imports and exports, and generally 
they each produce about the same amount of revenue; for the 
years 1896 to 1900 inclusive, the Chinese export duties yielded 
more on the average than the import duties, and from 1915 to 
1919 inclusive, the export duties yielded more each year. Chile 
normally raises more revenue from export duties than from 
import duties—in 1913, 58 per cent of the customs revenue was 
produced by the export duties; in the same year Ecuador, 
Bolivia, and Paraguay, respectively, received 45 per cent, 37 
per cent, and 21 per cent of their customs revenue from export 
duties. As all of these countries depend to a considerable extent 
on the customs for their revenue, export duties were in each 
case an important source of revenue. The Federated Malay 
States, Siam, Persia, Morocco, all depend upon export duties 
for an important fraction of their revenue. Many additional 
instances of the surviving importance of export duties are 
undoubtedly to be found in the tropical colonies of European 
powers, in Eastern Europe, and in Central America. The 
reference to Turkey is partly, and to India wholly, erroneous. 
Turkey, since the termination of the capitulations, has levied 
specific export duties in addition to the normal 1 per cent ad 
valorem tax on all exports. India in 1916 greatly extended her 
use of export duties, but in 1918-19 sh2 obtained less than 
$12,000,000 revenue from export duties and about $38,000,000 
from import duties. In the period 1896 to 1916 the only 
Indian export duty was a duty of 3 annas (6 cents) per 87 pounds 
of rice—a low rate and one which could not possibly have pro- 
duced as much revenue as did the general 5 per cent duty on 
imports. Perhaps the author included as export duties for 
India the profits of the opium monopoly, whose revenue before 
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1913 exceeded the revenue produced by the duties on imports. 
The government bought the opium at fixed prices and sold it 
at auction to the highest bidders, whether domestic or foreign, 
so that under no definition of the term could the opium revenue 
be classed as an export duty. 

There are in the book occasional obiter dicta whose axiomatic 
character is rarely as obvious as the manner of presentation would 
indicate. For instance, the maxim of Manu, an ancient Hindu 
sage, to the effect that governments should aim at equality of 
taxation and that equality means progressive taxation, is quoted 
by Professor Plehn early in the book “so that it may come early 
to the reader’s attention and remain ever in his mind as he 
proceeds”’ (p. 4), and is acclaimed as a greater maxim than any 
of those presented by Adam Smith (ibid.). Moreover, Plehn 
later adds a further measure of praise to this maxim: “After 
a careful siudy of all the modern theories of justice in taxation 
we are forced to the conclusion that none of them is superior in 
any way to the noble maxim or canon of Manu” (p. 95). 
The problem of the nature and functions of the state is neatly, 
if theocentrically, solved in the formula: ‘The State seems to 
be God-given to enable society to organize on a grand scale for 
the accomplishment of practical ends far beyond the reach of 
the individual” (p. 11). Similar offhand solution of a difficult 
problem is presented in connection with the conflict between 
Individualism and Socialism: “The way of reconciling these 
two theories is pointed out in the Christian doctrine thet true 
freedom consists in perfect obedience to the law. Anything 
short of perfect obedience to the highest law is failure to attain 
the highest freedom” (p. 12). Although the author does not 
make clear what law is to be obeyed and how such obedience 
becomes synonymous with freedom, apparently he has in mind 
some formula of Hegelian flavor with respect to the free develop- 
ment of personality. But the most dogmatic pronunciamento 
is the following plea for compulsory military training: 

In those countries where the entire male population is passed through 
rigid military training, the military system supplements in a very important 
manner the general educational system and gives valuable mental and 
physical training. Countries with a small standing army participate in 
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this benefit to a much smaller degree. The existence of a strong military 
spirit fosters the virility of a people, and hence contributes to its manhood 
and efficiency in every direction, while the absence of that spirit betokens 
effeminateness and degeneracy [pp. 33, 34]. 


There are a number of statements of alleged fact which need 
supporting evidence to make them sound plausible. Is it true 
for instance that ‘‘In England the provision for education made 
by public authorities is generally less than in most other coun- 
tries” ? (p. 36). Would England really come out so badly in 
a comparison with the Latin-American republics, the southern 
states of the United States, the Mediterranean countries, the 
Balkans, Russia, China, Japan? Again, the statement that 
“it is perfectly feasible by a proper division of the field between 
the different institutions to make the prisons, insane asylums, 
and the like entirely self-sustaining” (p. 43) seems unduly 
optimistic. With reference to the statement that “there is no 
country which does not attempt to apply the principle that the 
rich should be taxed proportionately more heavily than the poor” 
(p. 96, italics his) if ‘‘ proportionately more heavily” means pro- 
gressively, as the context indicates, is the statement true in so 
far as entire tax systems are concerned? Would the statement 
that the infant industries argument is the oldest argument for 
tariff protection (p. 48), or the statement that “‘in every state 
except New York, the taxpayer is by law required to fill out a 
minute inventory of all his furniture and other personal prop- 
erty” (p. 182), withstand careful research ? 

The author, in an attempt to explain why in the United 
States property taxation is always based on selling and not on 
rental values, asks the reader to remember “that there is practi- 
cally no tenant class in the United States, that agricultural land 
is for the most part cultivated by its owners, or by tenants who 
expect to become land owners,” with the implication that selling 
values are therefore more easily determinable than annual rental 
values (p. 179). This statement of the tenancy situation in the 
United States is somewhat ambiguous. It apparently is 
intended to be applied only to agricultural land, but the con- 
clusions which the author derives from it are applied to both 
city real estate and farm lands. The author does not make 
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clear what the expectations of tenants with respect to the per- 
manence of their condition of tenancy has to do with the 
ease or difficulty of determining annual rental values. In any 
case, there is a great deal of tenancy in the United States, the 
great bulk of the population of the large cities and about half 
the farmers being tenants. 

Although a considerable proportion of the text is taken up 
with problems of definition and classification, the author does 
not succeed altogether in avoiding entanglement in the mazes of 
his own classifications. Thus on one page a fee is a compulsory 
payment for a special service which covers “the cost or a part 
of the cost thereof” (p. 59). A few pages later, “the essential 
consideration to be held in mind” about fees is that “they 
cover a part of the total cost of certain governmental activi- 
ere When the payment covers the whole or a little more 
than the whole cost, it is a rate” (p. 71). A few pages later, 
charges equal to the cost of the service regain their status as 
fees. ‘‘The city may decide .... to charge only what the 
service costs. .... Then the payment by the citizen is a 
fee” (p. 74). There is agreement here on at least one point, 
namely, that fees do not exceed the cost of the service for which 
they are charged. But when the author lists the various types 
of fees he includes a number of charges which are imposed not 
so much for services as for privileges, and which are commonly 
in excess of the cost they entail to the government, e.g., probate 
fees, marriage licenses, passport fees, fees for consular vouching 
of invoices, etc. (pp. 71, 72, 330, et passim). The statements 
that “‘so far as any actual ‘protection’ is afforded the home 
producer [by import duties], it is an item of expenditure” (p. 48) 
and that “it is too often forgotten that all protection is public 
expenditure” (p. 50) rest on an ambiguous use of the word 
“public,”’ and are effective arguments in support of Plehn’s own 
advocacy in other writings of the substitution of the term 
“government” for “public” wherever government is meant. 
Two equally defensible but non-related and inharmonious bases 
for differentiation between direct and indirect taxes are both 
accepted by the author, and confusion is then made worse con- 
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founded when, in applying his dual classification to actual taxes, 
Plehn classifies customs duties with indirect taxes, but makes an 
exception of the French customs duties because the French govern- 
ment calls them direct taxes! (pp. 67, 68). 

In a number of instances it is difficult to trace the logical 
development of the author’s reasoning. Thus, after a conven- 
tional explanation of graduated and regressive taxes, Plehn 
states, “that graduated taxes are usually regressive within each 
grade; that is, the tax is a larger proportion of the base for a 
taxpayer who is just over the lower limit than for one who is 
at or near the upper limit of the grade” (p. 81). This is true 
only for such exceptional taxes as the Prussian income tax of 
1891, which had fixed specific rates for each grade of the base, so 
that the total tax payable was the same absolute amount for 
an income just equal to the minimum limit of a given grade as 
for an income just equal to the maximum limit of the same grade. 
An argument for progressive taxation along the lines formulated 
by Seligman, namely, equality of sacrifice and faculty for earn- 
ing income, is followed by the statement that the “‘leave-them- 
as-you-find-them”’ theory of justice in taxation is “only slightly 
different in form” (p. 95). As originally formulated by 
McCulloch, and as invariably interpreted by modern writers, 
the “‘leave-them-as-you-find-them”’ theory leads to proportional, 
and not to progressive, taxation. Of two other theories in sup- 
port of progression, the “compensatory” and the “socialistic”’ 
theories, he states that they both “‘adopt the hypothesis that the 
common benefit is equal, and demand that the inequalities in 
wealth should be removed in order to make it easily possible 
to tax according to this equal benefit.” What he means here 
is far from being clear, but his subsequent explanation of these 
theories is not comprehensible except on the assumption that 
the author meant that the benefits from government were 
unequal and not equal. “Neither of these theories,” our author 
says, ‘‘can justly be called scientific; they both cut loose entirely 
from existing conditions” (p. 95), leaving the reader in doubt as 
to what is here meant by ‘“‘scientific.” The statement that 
“the position that a general direct tax cannot be diffused is 
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strengthened if the use made of the taxes by the government is 
beneficial and promotes production” (p. 313) appears to involve 
a confusion of the incidence of taxation with the effects of the 
government expenditure of the proceeds of taxation. The 
statement that the United States ‘‘has steadfastly maintained 
that the ‘most-favored-nation’ clause in her commercial treaties 
cannot be construed as applying to the tariff” (p. 162) has no 
basis in fact, and is probably the result of a misinterpretation 
of the American position that the concessions pledged in such 
a clause, whether applying to tariff or to other matters, become 
obligatory only upon the offer by the other party to a “most- 
favored-nation” treaty and the acceptance by the United States 
of equivalent reciprocal concessions. 

A novel formulation of the marginal utility theory leads the 
author into inextricable logical difficulties. “The theory of 
marginal utility, which holds that each unit of a large supply 
or stock of goods available gives less satisfaction than each unit 
in a small one, gives us no measure of how much less the satisfac- 
tion is. It does however, teach that, in general, after the 
somewhat uncertain point of satiety is passed, each added unit 
in the surplus has no more utility than any other unit in the 
surplus. This gives us a scientific explanation of the common 
practice, adopted under the dictates of common sense, of stopping 
progression and reverting to proportion after some assumed high 
level is reached” (pp. 97, 98). Acceptance of his reasoning that 
the capacity to yield satisfaction of each unit of a supply dimin- 
ishes as the supply increases, and also of his assumption that, for 
the rich, satiety in income is a commonly attainable condition of 
felicity, would point rather to total confiscation of all incomes 
in excess of some assumed high level than to proportional taxa- 
tion thereof, and that, too, in the interest of the wealthy. Sub- 
traction from the wealthy of all their income in excess of that 
amount which just brings them to satiety, i.e., zero utility, plus 
subtraction of a substantial additional amount, would once more 
enable them to get some satisfaction from their wealth. 

The doctrine that ‘‘every tax tends to repress the develop- 
ment of the particular phenomenon on which it rests” is used as 
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an argument against the single tax on land values, and is sup- 
ported by inductive inference from Mexican experience. ‘In 
Mexico land is not taxed, but if the farmer kills a cow, or sells 
a crop, he is taxed. Naturally this discourages any extension 
of the uses of land that involve this disagreeable consequence” 
(p. 88). This may be a valid argument against a tax on the 
slaughter of cows, but it is not a sufficient demonstration that 
a tax on land values would repress the use of land. 

Tariff protection, it is stated, ‘‘is in every respect the same 
as if a subsidy were paid to the manufacturer or other producer, 
except that the money goes directly to him without first passing 
through the treasury” (pp. 147, 148). This, of course, is not so. 
A protective duty tends to raise the price and thus restricts con- 
sumption; a bounty tends to lower the price, and thus stimulates 
consumption. The burden of a protective duty falls commonly 
upon the consumer of the commodity protected; the burden of 
a bounty is merged with the common burden of taxation and is 
distributed without any reference to the consumption of the 
subsidized commodity. Other differences will readily suggest 
themselves. 

The author does not like the use of “information at the 
source” in connection with income taxation. “It makes folks 
tattle-tales” and “it involves administrative difficulties far more 
costly in the long run than any returns it will bring in” (p. 241). 
“Tt tries to make some persons spies and tattle-tales and for 
that reason largely fails of its purpose” (p. 283). That the use 
of “information at the source,” an American innovation, has 
definitely failed in practice does not appear to be the verdict of 
any person who has had actual contact with the administration 
of the federal income tax, and who has publicly commented 
thereon. Its retention in the Revenue Act of 1921 would indi- 
cate the contrary. That many of the persons or corporations— 
especially corporations—who are required to make information 
returns feel like tattle-tales or spies is doubtful. The real objec- 
tion to information at the source, and one which is not inherent 
to the method, is that without compensation it imposes on indi- 
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viduals and corporations arduous, and often expensive, clerical 
duties in connection with the collection of taxes from other 
persons and corporations. 

Of special assessments it is said that they “‘are assessed 
according to the cost of the improvements; the special benefit 
is the justification of the contribution, not its measure. There 
is seldom any difficulty in apportioning the cost fairly”’ (p. 334). 
All of these statements are either misleading or are in direct 
conflict with the facts. The cost of the improvement measures 
the maximum total amount of assessment; it has nothing to do 
with the apportionment of the assessment among the individual 
parcels of real estate benefiting from the improvement. This 
apportionment, both as a matter of practice and by compulsion 
of the courts, is invariably made upon the basis of the relative 
benefits conferred, or supposed to be conferred, upon the differ- 
ent parcels of land. The courts have repeatedly laid down the 
principle that the charge against an individual parcel of real 
estate must not exceed the benefit accruing to that property 
from the improvement. The attempt to apportion the assess- 
ment fairly almost always involves considerable difficulty, and 
has given rise to considerable litigation and to a variety of 
empirical formulas offered as approximate solutions of the prob- 
lem. Even where an unmodified front-foot formula is used as 
the basis of assessment, the harmony between cost and assess- 
ment rests on an arbitrary assumption of correspondence between 
cost and benefit. 

This exhibit can be terminated with a quotation which con- 
tains the substance of the author’s refutation of the claim that 
the burden of a war cannot be shifted to the future: 

The fallacy upon which the “all taxes, no bonds”’ theory rests is the 
denial of the possibility of counting upon the future. We cannot of course 
eat wheat in January that is not to be harvested until the next fall. But we 
can and do every January sell wheat not evensown. That is, we sell wheat 
to be grown, and sell it at a time when the land on which it is to be grown 
is still frozen solid and covered with snow. With the proceeds of that sale 
we can put men to work, or buy other goods for the wheat. This is the 
reason for and the nature of credit, namely, that it brings down to us out 
of the future the value of future products, although not the products them- 
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selves. If this is unreal, if credit is not real, all business is a mere dream, 
a figment of the brain. ... . 

It is useless to deny that we can mortgage the future, make the future 
pay for current war costs, for we do it, and have done it repeatedly. It is 
useless to say “‘the future is not here to bear burdens,” that “the surplus 
of current (sic) income must be the source (sole source) of funds for finan- 
cing a present war, and hence that borrowing ‘“‘ postpones no burden to the 
future.” The future is ours to use as we please, it will all too soon be 


‘ 


“here”; “current income” is of no importance save as “‘current”’ means 
“future,’’ even a “present’’ war runs on for a time, and since we can bear no 
burden that is past, we can bear no burdens at all save in the future. The 
whole argument reduces to a play on words. It is astonishing that it had 
such currency and for a time bewildered so many people. [Pp. 404, 405. 
The parentheses, quotations, italics, “sic,” are all the author’s.] 

This reasoning, whether valid or not, requires a restatement 
which will make it intelligible to the reader. 

Hunter’s Outlines of Public Finance does not demand detailed 
analysis. It maintains an even level of mediocrity throughout, 
in content matter and in analysis. The book as a whole is 
obviously a “writing-down”’ for lower grades of understanding 
of a small section of the authoritative literature in the English 
language. It leans especially heavily on Bullock’s Selected Read- 
ings and on Seligman’s Essays in Taxation. Statistical and other 
descriptive material of recent date is supplied in some abun- 
dance, but often with no, rarely with sufficient, appraisal or 
analysis. By cautious statement, by mere formulation of 
opposing doctrines, by appeal to higher authority, or by con- 
centration on descriptive matter, the author too often evades 
the assumption of responsibility for a definite position on a 
controversial question. There is scarcely a trace of originality 
in the book, and it keeps safely and uninterestingly to the well- 
trodden paths. Perhaps, under the circumstances, this is not 
to be regarded as a defect. But there is not enough in the 
volume, except vagueness or ambiguity of exposition, to 
stimulate the student to raise questions or to challenge his 
analytical powers. The style in which the book is written is 
heavy, awkward, immature, not infrequently ungrammatical. 

Of the inadequacy of research underlying this book, the 
treatment of the Physiocratic impét unique presents a striking, 
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if somewhat extreme, illustration. The Physiocrats, of course, 
never succeeded in obtaining the adoption of their proposal for 
a single tax on land, and to Voltaire’s famous satire on their 
scheme has been attributed in large part its failure to be put into 
practice. Hunter, nevertheless, gives a circumstantial account 
of the final breakdown of the tax because it did not work well. 
Comparison of his account with Seligman’s version suggests the 
possibility that the error resulted from a misreading of the latter: 


HUNTER! 

One of the most interesting pro- 
posals for a single tax was the 
impét unique, proposed and cham- 
pioned in France about the middle 
of the eighteenth century by the 
Physiocratic School 

Much was accomplished in put- 
ting the system into effect until 
glaring inequalities in the tax 
burdens became apparent. Citi- 


zens with large incomes from stocks, 
with unquestioned ability to meet 


fiscal burdens, were escaping en- 
tirely, while the poor landowners 
were able to meet the tax burden 
only with the greatest difficulty. 
The injustice became so marked, 
and the dissatisfaction so evident, 
that the impét unique was aban- 
doned. 


*Op. cit., pp. 363, 364. 


SELIGMAN? 


Toward the close of the eight- 
eenth century, there was a school of 
French writers, the Physiocrats, who 
first advocated the plan of a single 
tax on land—the famous impét 
unique. It was considerably talked 
about until Voltaire turned his 
caustic pen upon them and wrote 
the celebrated essay L’Homme @ 
quarante écus—the man of forty 
crowns—, one of the most effective 
bits of mordant sarcasm ever 
written. Voltaire pictured the posi- 
tion of the French peasant toiling 
laboriously, amid conditions of un- 
speakable distress, but succeeding in 
getting from the soil a product equiv- 
alent to forty crowns. The tax- 
gatherer comes along, finds that the 
peasant can manage to keep body 
and soul together on twenty crowns, 
and takes away the other twenty. 
Then the peasant meets an old 
acquaintance, originally poor, who 
has been left a fortune of 400,000 
crowns a year in money and securi- 
ties. He rolls along the highway in 
a six-horse chariot, with six lackeys, 
each with double the peasant’s 
income; his mattre dhétel gets 


2 Essays in Taxation, 7th ed. (1911), pp. 77, 78. 
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2000 crowns salary and _ steals 
20,000; his mistress costs 80,000 
crowns a year. “You pay of course 
half your income, 200,000 crowns, to 
the state?” asked the peasant. 
“You are joking, my friend,” 
answered he, “I am no landed 
proprietor like you. The _ tax- 
gatherer would be an imbecile to 
assess me; for everything I have 
comes ultimately from’ the land, 
and somebody has paid the tax 
already. To make me pay would 
be intolerable double taxation. 
.... Yes, yes, the single tax, it 
is a glorious thing.” 


The author is especially unfortunate in the phrasing of his 
definitions. The rate of a tax is defined as “the amount taken 
from each unit of the base” (p. 99). Dollars cannot be taken 
from pounds of tobacco. “The amount levied for each unit of 
the base” would have been better. He identifies excise taxes 
with internal revenue taxes and defines them as taxes “placed 
upon goods produced within a country” (cbid.). They are 
more often taxes levied upon goods destined for consumption 
within a country, including imported goods, and excluding 
domestic goods destined for export. His definition of a fee as 
“‘a semi-compulsory levy for some benefit, undertaken primarily 
for the public good, which also confers some benefit on the 
individual who makes the payment” (p. 121) raises questions 
both of language and of connotation. 

A few details call for correction or revision. The author’s 
discussion of export duties shows a close and unfortunate paral- 
lelism with Plehn’s discussion commented on above (pp. 177, 
178). In one place, the author says of old taxes that ‘‘the very 
fact that they have been able to endure is enough proof that 
they are good taxes” (p. 118). Later, he attacks the reasoning 
upon which this assumption is based (p. 205). It is no longer 
true that “the amount of funds which accrues from the excise 
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tax in the United States is as large as from any other source” 
(p. 212). It is not true that the courts have generally held that 
uniformity of taxation clauses in state constitutions do not 
prohibit classification of property in order to tax different classes 
at different rates (p. 281, cf. p. 264). “Confiscation” should be 
interpreted to mean taking away by taxation 100 per cent of 
any part of the tax base, and should not be confined to taking 
away 100 per cent of the entire base. A rate of 100 per cent 
on all income in excess of $100,000 is confiscation. Degression 
is a protection against confiscation of the entire base only if 
there is an exemption of a stated amount, or if the rate toward 
which the tax “‘degresses” is not substantially greater than 100 
per cent. Degression through a uniform exemption of a stated 
amount for all incomes is not by itself a protection against 
confiscation of part of the tax base (pp. 111 ff.). 

Nevertheless Hunter’s book is neither without service nor, 
as a first effort, without promise. It is serving an emergency 
need, and perhaps it deserves to be judged on this basis. It can 
be used, in connection with collateral readings, with what are 
under the prevalent circumstances fairly satisfactory results. It 
at least does not compel the instructor using it to devote a large 
fraction of his time to correcting its facts or refuting its fallacies. 
Less diffidence on the part of the author in using his own powers 
of analysis, less reliance on a few obvious authorities, more care 
with the manner of presentation, would have enabled the book 
to make a much more favorable impression. 

Professor Plehn’s book needs thorough overhauling and 
revision to be usable as a text. Professor Hunter’s book, in its 
initial form at least, cannot be regarded as anything more than 
a makeshift, to be discarded as soon as another text or an 
improved revision of his own book makes its appearance. The 
moral is clear. There is urgent need of the writing of textbooks 
in government finance. 


JacoB VINER 
UNIVERSITY OF CHICAGO 





RECENT TENDENCIES IN CORPORATION 
FINANCE’ 

American industrial corporations passed through two financial 
crises in the past six years. Perhaps one ought to say they have 
passed through one crisis and are now passing through the second. 
From 1916 to 1920 the upward swing of one of the most pronounced 
business cycles this country has ever known brought serious problems 
to our corporations—problems of financing an expanding volume of 
business at an increasing price level, complicated by war taxes. 
From the middle of 1920 on, equally serious difficulties have been 
confronted in the down swing of the cycle—problems of writing 
down and working off high cost inventories, meeting fixed charges in 
addition to operating deficits, paying off bank loans, dodging receiver- 
ships. 

It is to be noted that the railroad and public utility corporations 
have experienced a cycle the reverse of the above. With fixed rates, 
rising tardily and against strenuous public resistance, 1916 to 1920 
were lean years. Since 1920 the financial pressure has eased and 
many of them are “in clover.”” For these a period of extensions 
and betterments is at hand. 

How have our industrial and public utility corporations weathered 
these two storms? What types of securities have they used when 
appealing to the public for capital? Have they in these sobering 
moments occasion to regret some of the covenants so freely entered 
into during the intoxicating years of prosperity? Have the invest- 
ment bankers seized the opportunity to strengthen their control 
over our industrial machine? These and many other interesting 
questions are raised by the financial events of the past six years. 

In order to throw some light on these problems an examination 
was made of the changes in capitalization, occurring between 1916 
and 1921, of 211 industrial corporations and 72 public utilities. 
About half of the concerns studied are well known, with their securi- 
ties listed on the leading exchanges. The other half are small but 
none-the-less representative corporations. 


* Copyright 1922 by the University of Chicago. 
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INDUSTRIAL CORPORATIONS 

The 211 industrials made a total of 405 issues of securities during 
the five years, of which 269 were stock and 136 were bonds and short- 
term notes. This means that in two-thirds of the cases the appeal 
was made to the “ownership element” while in one-third of the 
cases creditors were interested. Since these proportions were reversed 
in the case of the public utilities (two-thirds bonds, one-third stock) 
these facts afford some evidence that the industrials are observing 
the old principle that companies with fluctuating earnings should 
“go easy’ on bonds. However, as pointed out below, one of the 
most significant tendencies is to make of preferred stock a security 
which will straddle these two interests and catch the very large 
group of buyers who do not care to be “speculative” stockholders 
nor ‘conservative’ bondholders. 

Of these 269 issues of stock, 136 were of common and 133 were of 
preferred. Easily the most striking feature of the common stock 
issues was the pronounced trend toward no-par stock. Almost half 
(62 of the 136 issues) were ‘‘common of no-par value.” 

Considering that New York authorized this type of security as 
recently as 1912, that practically all other states permitting its use 
have done so since that year, and that to date less than half the 


states have legalized stock without par value, its growth in popularity 
has been phenomenal. What is to be said for and against it ? 


ADVANTAGES OF NO-PAR STOCK 


Advocates of this type of security are willing to have it tested 
from three points of view—that of the corporate finance manager, 
the creditor, and the stockholder. Since the kind of securities 
employed has practically no relation to either the labor or the price 
policies of the company, it is evident that the three classes mentioned 
include all the groups vitally concerned. 

First, as to the corporate financier. No-par stock is flexible and 
elastic. The original issue can be put out at any price per share that 
the directors deem expedient. Successive issues can be sold above 
or below this original price. No question is raised regarding the 
stock being full paid, so long as the price is made in good faith and 

* Among some of the more prominent companies using no-par common are 
American Chicle, Cuba Cane Sugar, Columbia Graphophone, Chandler Motor, 
Famous Players-Lasky, Goodyear Tire and Rubber, General Motors, Goodrich 
Rubber, General American Tank Car, International Cement, Montgomery Ward, 


Maxwell-Chalmers, Pierce Arrow Motor, Stewart Warner Speedometer, Stutz 
Motor, Wilson and Co., and Western Electric. 
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that price is actually received in cash, property, or services. The 
subterfuges used to get around the legal prohibition against issuing 
stock for less than its par value are abolished. No longer need pro- 
moters turn in to the new corporation property and services at twice 
their actual value in order to receive a large amount (in par value) 
of stock, then donate back half of it to become treasury stock, after 
which it can be “legally” sold at a discount or given away as bonus 
stock. This has been repeatedly practiced when it was impossible 
to market stock at par. If no-par encourages straightforward dealing 
in the formation or expansion of corporations it shall assuredly score 
one on that issue. 

Second, as to the creditor. It has been claimed that par value 
reveals at a glance the amount that the stockholders have invested, 
hence tells creditors how much equity there is back of their loan. 
To this there are two replies: The par value never represents, either 
at the start or subsequently, the real equity of the stockholders, 
and furthermore credit is never extended nowadays, if indeed it 
ever was, on the basis of what the stockholders originally invested. 
The shrewd creditor looks not at the proprietorship items, but at the 
assets, at the important ratios, at the earning power, at the personnel 
of management, and at the business outlook. Hence it is evident 
creditors are no worse off with no-par than with par value and indeed 
may gain if no-par tends to promote more honest accounting. 

Third, as to the stockholder. So long as a considerable class of 
security buyers persist in believing that there is some mysterious 
law that will eventually pull the market value up to the par value, 
society must welcome anything that will help shatter such a belief. 
No-par stock puts the prospective investor on his guard. ‘What is it 
worth ?”’ Jeads him to not inquire as to par value and buy if the price 
is below par, but to inquire as to the actual worth. And he may ask: 
“What is a share of stock anyway?’’ And the answer should come: 
“Simply a fractional part of the ownership, your proportion of the 
equity remaining after prior claims to income and capital are satis- 
fied.”” This should lead him to inquire as to the prior claims, the 
income, and the capital assets. If he gets that far the victory for 
sober investing will be won. The advocates of no-par stock do not 
regard it as acure-all. ‘Suckers” will still be born every minute and 
Blue Sky laws will still be needed; but if it does nothing more than 
dispel the notion that the par value and the actual value are or ever 
will be the same, it will have justified its existence. 








ALBERT S. KEISTER 


DISADVANTAGES OF NO-PAR 


First, because it is an innovation, people do not understand it, 
business customs are set against it. Obviously this in itself will 
not stay the onward march of this youthful security. 

Second, much of our state taxation is based on par value. One 
might argue over the proposition whether par value ought to be the 
basis of any tax but remembering that taxes have a hard time finding 
any basis we may pass that by. Suffice it to say, New York, Llinois, 
and many other states legalizing no-par stock have not let the no-par 
corporations escape their burdens. 

Third, the law measures the liability of the stockholders of some 
corporations, such as banks, by the par value. For these corpora- 
tions one might either take the position that they should continue to 
use par value since very few or no abuses surround their stock issues, 
or that no-par could be used coupled with the proviso that in case 
of failure the holder is liable for an amount equal to what was originally 
paid in for the stock. 

Fourth, the law generally holds stockholders of any corporation 
liable for the difference between the par value and the amount of 
value turned in for the stock. If the stock has found its way into the 
hands of innocent purchasers the law holds the origina] buyer. Hence 
it is claimed par value gives creditors a measure of the liability of 
stockholders where inflated assets are traded for stock and the con- 
cern later goes bankrupt. This protection is more apparent than 
real. In the first place it is difficult to establish the “fair” value of 
property and services turned in to a corporation; the courts are 
reluctant to overrule the judgment of the board of directors in such 
matters. Realizing this, creditors seldom try such litigation. In 
the second place, whatever protection there is in such a law can be 
carried over into no-par stock. Why not say that original owners of 
no-par shares are liable for the difference between the price set on 
the shares and the value of the property and services they gave in 
exchange ? 

Fifth, the balance sheets of corporations using no-par stock are 
unstandardized. Some companies, such as General Motors, carry 
the stock at its original issue price and then have a surplus account. 
Others, such as Famous-Players, carry the stock at present market 
value with a surplus account. A third group carry their stock at 
a nominal figure, e.g., Pierce-Arrow at $5 per share, and show a 
surplus. A fourth method, used for example by General American 
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Tank Car, is to divide the equity of the common stockholders by the 
number of shares and thus get a book value per share and show no 
surplus. Although this objection does not strike at the merits of 
no-par stock, nevertheless it would be well to standardize these 
reports. Of the four methods in common use that of reporting the 
stock at market value is the least defensible, since the figure given 
on the balance sheet is obsolete by the time the report is published 
and if one is really interested he can ascertain the market price 
without looking up the corporation report. Two of the other methods 
are valuable to certain parties; to know the original investment and 
how much of the profits made have been reinvested in the business 
(surplus) is important information to some people, as is the present 
book value of the stock. There is no reason why both should not be 
reported on the balance sheet. 


On the whole the champions of no-par stock seem to have the 
better of the argument and we may confidently expect its wide 
extension. In fact the no-par arrangement is even creeping into 
preferred stock. The Lucey Manufacturing Company issued in 
1920 a Class A no-par stock which is cumulative in dividends at 
$5 per year per share until 1923 and thereafter is cumulative at 
$8 per share per year, and a Class B no-par common. The Disco 
Milling Company has issued a preferred whose dividends are cumula- 
tive at $1 per share per year; the Shotwell Manufacturing Company 
issued in 1920 a Class A stock carrying 80 cents per year per share 
dividend ranking ahead of the Class B no-par stock; Montgomery 
Ward and Company in 191g issued a Class A stock of no-par value, 
with cumulative dividends of $7 per share per year, followed by no-par 
common. 

The foregoing cases point also to another recent tendency, namely, 
to break away from the old simple classification of stocks into pre- 
ferred and common, and create other varieties of stocks. In England 
“founders”’ shares, coming after the common or “ordinary” shares, 
have been in vogue fora long time. Here we find the Armour Leather 
Company, formed in 1919, issuing preferred, common, and founders 
shares. General Motors is using cumulative preferred, cumulative 
debenture stock, and no-par common. Goodyear’s recapitalization 
in 1921 brought out prior preferred, preferred, management stock 
(loaded with voting power to give the reorganization committee 
control) and no-par common. American Chain Company has a 
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7 per cent preferred, a Class A 7 per cent cumulative but receiving up 
to 10 per cent if earned, a Class B 7 per cent cumulative receiving up 
to 10 per cent if earned, and no-par common. Armour and Company 
recently changed their capitalization to a 7 per cent preferred fol- 
lowed by Class A receiving 8 per cent, then Class B receiving a like 
percentage, then A and B share equally. Channel] Chemical Com- 
pany changed their capitalization in 1920 to provide for a Class A 
stock, no-par $6 per share per year cumulative dividend, and Class B 
no-par, with $6 per share per year cumulative dividend, after which 
both participate equally. 

While most of these stocks differ more in name than in fact from 
the old-fashioned preferred and common, yet they are certain to 
bewilder investors and may be the beginning of a practice which will 
finally give us as great an assortment of stocks as we now have of 
bonds. Should that unhappy day arrive the financial page of the 
newspaper will contain references to and quotations on as many 
varieties as the famous Pittsburgh pickle firm boasts. 


PREFERRED STOCK 


One of the most interesting recent tendencies is for corporations 
to develop a flexible capital instrument in the form of preferred stock. 


As stated above 133 issues of this type were brought out by the 211 
industrials as compared with 136 issues of common. Considering 
that some of these companies were started during this period and 
hence had to issue common, the fact that the number of preferred 
issues practically equaled that of common proves that the preferred 
stock was adapted to the occasion. In fact there were two major 
forces at work to popularize this instrument. The first was that 
corporate financiers had to raise capital in large and increasing 
amounts throughout this period and desired if possible to do this 
without sharing control or creating fixed charges; the second force 
was the excess profits tax of the federa! government. 

To consider the second proposition first. This tax, passed in 
1918, levied progressive rates on profits made in excess of 8 per cent 
on invested capital. At once the troublesome query arose: ‘What 
is invested capital ?”” Among the rulings forthcoming from the Treas- 
ury Department on this moot question was one which held that capital 
derived from the sale of stock was “invested” capital while that 
obtained from the sale of bonds or notes was not invested. Instantly 
the corporations seized upon the straight, old, 6 per cent cumulative 
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preferred and dressed it up in all sorts of strange costumes. Patriotic 
urgings to pay taxes willingly fell on deaf ears as clever financiers 
stripped the covenants off of bonds to clothe their new creations. 
Aside from the fact that these preferred stocks rank after the loans, 
it would take more than an “expert” to find any essential] differ- 
ences between some of these war-evolved preferred stocks and bonds. 

The other force at work causing the recent widespread use of pre- 
ferred stock was more economic in nature. As the war prosperity, 
beginning in 1915, accumulated and intensified more capital was 
imperatively demanded. Plants had to be enlarged, payrolls went 
up, materials steadily advanced; the longer the war continued the 
more pressure there was to transfer this burden from the commercial 
banks to the investment market, corporate managers—representing, 
theoretically at least, the common stockholders—did not want to 
undertake the burden of fixed charges in post-war years. They were 
afraid a collapse of demand would sink their “net” below the zero 
point. Hence they were strongly inclined to use stock rather than 
bonds. Fortunately for them the war boom, which created the need 
for more capital, created the profits which made their outstanding 
stocks sell at attractive figures. The market was in a receptive mood 
for stocks. But why not use common stock ? Common stock was in 
fact extensively employed; in many cases, however, the common 
stockholders did not want to share their advantageous position 
with others. They desired more capital but did not want it 
represented by bonds, neither did they want more common shares. 
The non-voting, cumulative, sinking fund preferred met the need. 

How extensively stocks predominated over bonds during the boom 
period is shown in the following table: 


KINDS OF SECURITIES USED, BY YEARS 


























1916 1917 1918 1919 1920 (ill May) 
Common stock........ oy 21 8 30 41 3 
Preferred stock ....... 18 22 8 31 21 5 
ere 14 13 2 14 15 13 
ere mere 4 4 7 10 27 5 





It will be remembered that little public financing was permitted 
by the government in 1918. The table shows how extensively stocks 
were used until the bubble burst in May, 1920. After the period 
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of liquidation began, profits shrank and stocks were useless as a 
capital-raising device. Then it was the short-term note became 
popular and by 1921 bonds were overwhelmingly predominant. 

Voting power.—In devising the special features of these recent 
preferred stock creations it should be recalled that corporate managers 
did not want to share control with the capital furnishers. To deny 
a share in control means depriving the security of voting rights. 
Such is the pronounced tendency in these recent preferred stocks. 
Examination of 157 preferred stocks disclosed only 20 per cent with 
full voting power; 25 per cent gave no voting power under any cir- 
cumstances while the remaining 55 per cent conferred conditional 
voting power on the holder.’ 

The special conditions which confer voting power on the pre- 
ferred stockholder are various. The one most frequently found is that 
when preferred dividends are in arrears for a certain period (usually 
four quarters) then the preferred shall have voting power. In some 
cases more teeth are put into the voting power by providing that if 
dividends are passed for a certain period then the preferred shal] 
have exclusive voting power, thus turning control of the management 
over to the preferred. An increasing number of companies are 
saying to their preferred stockholders: “If we do not maintain 
quick assets at a 2 to 1 ratio to current liabilities,” or more commonly, 
“Tf we do not maintain net quick assets (working capital) equal to 
150 per cent of outstanding preferred stock then we will allow you to 
vote for directors.” 

Thus it is evident that the modern tendency is to ask preferred 
stockholders to keep hands off so long as their principal is safeguarded 
and their dividends are regularly forthcoming; but whenever things 
break badly and either principal or income is threatened then to 
invite the preferred either to participate in management or take it 
over altogether. 

Callable features.—Of the 157 preferred stocks examined go per 
cent are callable. The call price varies from par to 125 but almost 
half the entire number made the call price 110, so that may be taken 
as typical. But giving the corporation the right to buy back its 
stock and actually buying it back are very different things. To what 
extent are these companies actually retiring their preferred stocks ? 
A surprisingly large proportion impose sinking fund requirements on 
* Recently the Supreme Court of Illinois ruled that under the constitution of 


the state no corporation chartered in Illinois can deprive any stockholder of 
voting power. 
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themselves and use the fund to retire the preferred stock. No less 
than 82 per cent of the companies having callable provisions obligate 
themselves for sinking funds. 

There are two fundamental principles on which these sinking 
funds are based, with a great many varieties of detail from each of 
the main bases: 

A. A specific, flat amount to be set aside each year and applied 
to the retirement of the preferred. This flat amount is sometimes 
stated in dollars, as $110,000 per year; more frequently as a per- 
centage of the maximum amount issued, as 3 per cent of the maximum 
issue to be retired annually. Among the 157 cases over half of the 
companies with sinking funds used this flat amount method. It is the 
less desirable of the two from the standpoint of good, corporate, 
financial management. It ties the corporation to a special equal 
burden each year, regardless of business conditions. Whether the 
firm is making money or not, it has covenanted to set aside and use 
so much income to retire preferred stock. In years of business 
depression it is certain that many firms will not be able to live up to 
this requirement. 

B. A percentage of the net earnings each year. This basis, 
being elastic, is much better for the company and in the long run for 
the preferred stockholder as well. In lean years it is better to forego 
retirement of part of their stock than to add to the troubles of 
a financially embarrassed management. When a corporation is find- 
ing it well-nigh impossible to meet operating expenses and fixed 
charges, it goes without saying that it cannot be forced to buy in some 
of its own preferred stock. 

If careful financial management dictated the sinking fund pro- 
visions it is difficult to see how the first of these two methods should 
ever find a place. 

Covenants and penalties—Another tendency strongly evident in 
recent issues of preferred stock is for the corporation to make various 
covenants which, ostensibly at least, protect the stockholders’ princi- 
pal, and to place in the hands of a trustee an indenture containing these 
covenants and the penalties attaching for their violation. These 
covenants are of three general kinds: 

A. Regarding sinking funds. These have been considered above. 
In general no penalties attach to their violation. Occasionally a 
company gives preferred stock voting power or says no dividend 
shall be paid on common if such a covenant is broken. 
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B. Regarding maintenance of assets. To safeguard the invest- 
ment it is common to find covenants to maintain met quick assets 
at from roo to 150 per cent of the outstanding preferred and net 
tangible assets at from 200 to 300 per cent of outstanding preferred. 
Here again the majority of concerns are Jong on promises and short on 
penalties. However, one finds more penalties than in A above. 
When punishment is provided it takes the form of stopping dividends 
on common or giving voting rights to preferred. Whether these 
covenants will be violated or not would seem to depend on the honesty 
of the accounting policy of the corporation. It would be compara- 
tively easy to have the books show such ratios at the time statements 
are published, even though the company did not actually have the 
necessary assets. 

C. Regarding issues of additional securities. These are of two 
sorts: mortgage bonds and additional preferred stock. As to mort- 
gage bonds 111 out of the 157 covenant not to place any future mort- 
gage (except purchase money mortgages) on any of the fixed assets of 
the company without the consent of a large percentage (usually 75 per 
cent) of the preferred stock. Since these covenants closed the door 
to mortgage bonds we have witnessed a great many issues of short- 
term notes and debenture bonds. As to additional preferred stock 
being issued, such is usually allowed if two-thirds or three-fourths 
of that already outstanding votes favorably and if the net quick 
assets and net earnings are ample to safely permit taking on additional 
shareholders. These covenants are practically self-enforcing. If the 
three-fourths vote is not obtained the mortgage bonds cannot be 
issued. (But the funds can be obtained by issuing debenture bonds 
or short-term notes which of course rank ahead of the claims of the 
preferred stockholders.) If the net quick assets are not up to cove- 
nant, which is usually that such assets must be kept at 200 per cent 
of the total preferred including the proposed new issue, then the new 
issue cannot be brought out. Likewise the covenant regarding net 
earnings is self-enforcing. If the net earnings are not equal to at 
least three times the dividend requirements on the total preferred 
issued and to be issued, then the proposed issue is tabled. 

Reflecting on these various provisions in recent preferred stocks 
one cannot help feeling that such a security more nearly resembles 
a bond than it does a stock. The dividends are cumulative—so is 
bond interest. The holder under ordinary circumstances gets no 
vote for directors—neither do bondholders. The holder, however, 
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gets a voice in management or assumes it altogether if his dividends 
are in arrears—so does the bondholder through foreclosure. The 
preferred stock is callable with a sinking fund to redeem it—so with 
bonds. Protective covenants safeguard the principal of the pre- 
ferred stockholder—so it is with recent bonds and short-term notes. 
Indeed about the only similarity between common stock and these 
new-fashioned preferreds is that the law regards them both as evi- 
dences of ownership, not creditorship. Legally, preferred and 
common stock resemble each other; in practically every other way 
they are different. It would appear that in this instrument corpora- 
tion finance had struck an unusually flexible and facile device to 
tempt that large strata of capital suppliers who want neither a pure 
speculation nor the conservative 5 or 6 per cent mortgage bond. 
Surely also, corporate management must realize that there is no 
small advantage to itself in being relieved of the fear of receivership 
in case default on dividends occurs. Receiverships are notoriously 
expensive. The general public will gain if they are reduced to a 
minimum. Undoubtedly the recently devised preferred stock will 
contribute to that end. 

Let no one be deceived, however, into thinking that any type 
of security is a substitute for cautious discrimination on the part of 
the investor, nor for sound business policy on the part of corporate 
management. These must be relied on always to be the truly 
effective means toward a sounder financial basis for our corporations. 


SHORT-TERM NOTES AND BONDS 


During the recent boom period, as we have seen, stocks were 
the favorite instrument of capital raising. As soon as the index 
number of commodity prices turned downward, the corporations had 
to turn to borrowing. The reasons are apparent. When prices 
stopped rising and then began to fall orders were canceled, profits 
turned into losses, high-cost inventories piled up and simultaneously 
stocks tumbled. Indeed the “‘key” stocks broke as early as Novem- 
ber, 1919, discounting the decline which occurred six months later. 
With stocks on the toboggan it was useless to think of trying to market 
new issues of any kind of stocks. Not even the most elaborate 
covenants in preferred could make them palatable. Yet the indus- 
trials were in imperative need of funds. The banks had been furnish- 
ing them large amounts of working capital. Now the banks began 
pressing the corporations to fund their indebtedness into securities 
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and pay off or reduce materially their bank loans. Throughout the 
latter half of 1920 short-term notes, mostly of five or ten years 
maturity, appeared in great numbers. The circulars describing these 
notes stated with monotonous frequency: “Purpose, To pay off 
current indebtedness and provide additional working capital.” 

Many of these notes were made convertible, the advertisements 
playing up the high prices of the company’s stock during the pre- 
ceding five years as a reason why the conversion privilege should be 
highly regarded. Doubtless many investors accepted this dubious 
argument. Another interesting feature of these recent short-term 
notes is the surprisingly large proportion (43 per cent) that mature 
serially. To the corporation there are two noteworthy disadvantages 
in this type of security. First, it involves a different market price 
for each maturity of the series, thus rendering it less marketable; 
and second, in years of depression it imposes the same definite obliga- 
tion to redeem part of the notes as is imposed in years of prosperity. 
Already this second disadvantage is of more than academic importance 
to some companies. 

Finally by the end of 1920 the market became surfeited with notes, 
even 8 per cent interest not being sufficiently attractive to market 
them in the face of the apathy of investors. Then it was that the 
industrials were driven to bonds. It was an unfortunate time to have 
to use this instrument. Market rates of interest were high, hovering 
around 8 per cent for industrial bonds. This would mean that by 
the time underwriting commissions were paid money would cost the 
corporation from 9 to 12 per cent or even more. There was every 
prospect that by late in 1921 interest rates would be lower and would 
continue to fall after that. It would have been a propitious time 
to use the short-term note as a borrowing instrument. But the short- 
term note had worn out its welcome. Under these circumstances 
the corporations had to make the best of things, issue their bonds at 
expensive rates and extract what comfort they could from the fact 
that they made these bonds callable. If the interest rates for this 
type of security fall to 5} or 6 per cent, which is another way of 
saying that if the market price of these bonds rises considerably above 
par, it will be profitable for the issuing companies to pay another 
underwriting commission and have the old, high-rate bonds called 
in and paid off with the proceeds of the sale of new, lower-rate securi- 
ties. Indeed it is possible that within the next five years stocks may 
recover a considerable part of their recent losses in which case capital 
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funds might be secured cheaply from the sale of preferred or common 
stock and these 7 and 8 per cent bonds retired with the proceeds. 
If such a situation should come about it would mean that the corpora- 
tions that used the convertible bond might find themselves rid of 
their debt without going through the investment banking channels 
at all. 

A final observation on these industrial notes and bonds. The 
government educated a vast number of people to the bond-buying 
habit during the Liberty Bond campaigns. It is estimated that 
there were only a half-million bondholders in this country prior to the 
war, whereas in 1919 they were said to number twenty millions. 
The vast majority of these could not hope to buy corporate bonds of 
a denomination even as high as $500. So the tendency has been to 
try to catch these small bond-buyers by offering the “baby” bond of 
$100 denomination and combining with it the instalment plan of 
purchase. Whether this will pay the investment houses remains to 
be seen. It costs practically as much te sell and handle a $100 bond 
as it does a $1,000 bond even if bought outright, while with the 
instalment payment plan it probably costs considerably more. 
However, if enough of these small purchases grow into $500 and $1,000 
accounts, the bond houses will be repaid. Probably also, the tendency 
to reduce the par value of stock to $25 and $10 goes back to marketing 
considerations. 


PUBLIC UTILITIES 


As stated above 72 public utilities were studied to see wherein 
their financing differed from that of industrials. These concerns 
made 142 issues of securities of which 47 were stocks and 95 were 
bonds and notes. Why should we find here two-thirds of the issues 
bonds and notes whereas the industrials used stocks in two-thirds of 
all their cases ? 

It is safer for public utilities to borrow than for industrials because, 
first, the demand for their product is stabler than for that of most 
industrials; second, they are protected against competition; third, 
their rates in the larger communities are fixed by public authority 
and insure a reasonable return on the “fair” value of the property 
employed; fourth, they have a heavy investment in fixed assets to 
offer as mortgage security for bonds. It is not surprising there- 
fore that they should so successfully appeal to the bond-buying 
classes. 
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Another significant difference between the public utility and 
industrial issues is that 30 per cent of the public utility bond issues 
were for refunding purposes, while practically none of the industrials 
were so. It is clear that the public utilities are coming to regard 
their debts as perpetual. When one bond issue matures another 
takes its place. In this respect these concerns are following the 
example of the railroads. 

Another difference is the fact that public utilities seldom give as 
the purpose of the security issue, the raising of working capital. 
Less than 7 per cent of the issues mentioned working capital as a 
purpose. Are the public utilities ashamed to admit they go to the 
investor for working capital or are they not in need of the working 
capital that industrials must have? The truth seems to be that they 
need relatively small amounts of working capital and that the public 
furnishes what they do need in other ways than through interest- 
bearing securities. They need less because the typical electric light, 
or gas, or telephone, or street railway company has few accounts and 
notes receivable and those of short-time duration, mostly 10 to 30 
days; furthermore they collect in advance for many of their services, 
such as street-car rides, thus being furnished with their working 
funds by the consumer; they carry relatively small inventories for 
they sell services rather than commodities. Hence the maintenance 
of adequate working capital is no problem for them. 

It is common observation that the holding company movement 
is proceeding rapidly among the public utilities. Evidences of this 
are apparent in their financing. For example, where the purpose of 
the issue could be determined it was found that 54 per cent of the 
bond issues were for expansion. “Expansion” does not necessarily 
prove the growth of holding companies but it probably points to that 
in a large proportion of the cases. Further evidence of the holding 
company movement is seen in the large number of issues secured 
by collateral; 30 of the 95 bond issues were so secured. In most 
cases this collateral means stocks and bonds of subsidiaries, put up 
by the parent as security for its own bonds. 

There are certain economic advantages in this holding company 
movement. In the first place the parent company needing large 
blocks of capital at one time can raise the funds more cheaply than 
the small separate concerns could. Second, these securities are better 
for the investor both because they are more marketable and because 
his funds find their way into the productive property of subsidiaries 
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in different communities thus spreading his risk. Third, the holding 
company benefits by virtue of the fact that it draws its income from 
the income of its scattered subsidiaries; such subsidiaries are likely 
to produce a fairly uniform and steady income for the parent since 
lessened demand in one community is likely to be offset by improving 
conditions in another. Fourth, economies in management especially 
in purchasing and reduction of overhead can be effected by the holding 
company. Fifth, the holding company can plead its cause before 
public utility commissions more effectively than small separate 
companies. Sixth, large holding companies alone can make a reality 
of the potential marvels of hydroelectric development. 

So far as stocks are concerned the public utilities seem to be 
sticking close to the old-fashioned preferred and common. There is 
scarcely any tendency to adopt no-par stock, neither are they creating 
variations from preferred and common. Middle West Utilities is 
one of the exceptions, having provided in 1921 for no-par common 
and a prior-lien stock ranking ahead of preferred. Cities Service 
Company has had for several years “ Bankers’ shares,” each share 
representing one-tenth equity in a share of their high-priced common. 


CREDITORS’ CONTROL 


When a corporation found itself insolvent under the old system 
of things the officers moved for a receiver and at frightful cost the 
affairs were reorganized, after which the bankers, representing the 
creditors, insured themselves control for the ensuing critical years 
by tying up the common stock in a voting trust. The management 
was under the control of the financiers, who were acting for the pro- 
tection of their clients, the security buyers. 

The recent tendency is to avoid these expensive receiverships 
and organize a “rescue party’” composed of the interested banking 
houses. This rescue party moves in when “technical” insolvency is 
reached, proceeds to do a thorough job of financial reorganization, 
looking carefully after the interests of the various classes of creditors 
and, if rumor has it right, taking pretty generous commissions for their 
own services. They then proceed to sew up control of the affairs of 
the company in their own hands during the life of the new bonds. 
Instead of using the old voting trust arrangement, the tendency now 
is either to issue to themselves a special kind of voting stock or have 
an ironclad agreement with the stockholders that the management 
selected by the financiers shall be kept in power. It is not usually 








272 ALBERT S. KEISTER 


difficult to get the stockholders’ consent to relinquish their voting 
power. The bankers simply tell them that the alternative is receiver- 
ship. To this powerful argument is added the practical help that 
only a few of the larger stockholders take an active interest anyway, 
and since these few are usually involved in the management their 
co-operation is assured. 

The friendly reorganization of the Goodyear Tire and Rubber 
Company in 1921 resulted in the creation of $10,000 management 
stock, heavily loaded with voting power and held by the reorganizing 
bankers, who immediately ousted President Sieberling and put in a 
new management. The circulars announcing the $10,000,000 First 
Mortgage twenty-year bonds of the Fisk Rubber Company stated: 

During the life of these bonds control of the management of the Com- 
pany through the right to elect two-thirds of the Board of Directors, will 
be vested in Messrs. James Dean, of Dillon, Read and Company, Otis H. 
Cutler, Chairman of the Board of American Brake Shoe and Foundry 
Company, and H. T. Dunn, President of the Fisk Rubber Company, or 
their successors, through the issue of Management Stock. 


The Cuba Cane Sugar and Moline Plow companies came through 
their friendly reorganizations with the financial powers in control. 

What does it mean? Are we in for an era in which the policies 
of industries are to be finally passed or vetoed by the financiers ? 
Can the “protection of investors’’ justify such vigorous measures as 
‘firing’? the old management and naming the new? Has it come to 
this, that however medieval a corporation’s Jabcr policy may be 
nothing will happen, unless perchance the laborers force a change, 
but if the corporation’s financial policy gets the company into difficulty 
the bankers must immediately take charge? Perhaps so. Perhaps 
the results to the public wili justify these measures. The defense of 
the investment bankers is that their clients must be protected. 
Capital must be safeguarded. They probably would not deny that 
labor and the public need safeguarding also, but the simple fact is that 
capital is organized and on the job while the other interests are not. 
Such a procedure, we are assured, is better for all concerned than 
receivership. 

But the question may be raised: If the financiers are to supervise 
management after the corporation’s finances have come to the point 
of insolvency, why should they not supervise them before they reach 
such a condition and thereby prevent the trouble? If this logical 
development works out then what becomes of stockholders’ control ? 
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Would management by financial houses in the interests of creditors 
be any worse for the public than management by a small group of 
common stockholders, who alone take any active interest in the 
exercise of their voting power? Might it not be better? Or might 
it not be best of all to have all the parties interested—creditors, 
stockholders, laborers, and the public—share the management 
responsibilities ? It is a long way to that goal, perhaps, but the grow- 
ing tendency for creditors to get protection by representation in 
management may be a step in that direction. 


SUMMARY 


Two-thirds of the public utility financing is done by borrowing 
while two-thirds of the financing of industrials is done by sale of 
stocks. 

During the boom period preferred stock was the favorite instru- 
ment; immediately after the break of prices in 1920 short-term 
notes predominated, while the depression of 1921 has been prolific 
of bord issues. 

There is a pronounced trend toward no-par stock among indus- 
trials; little evidence of it as yet among the public utilities. 

The industrials are tending to create varieties of stocks, other 
than preferred and common. 

Recent preferred stocks are being made callable, are carrying 
attractive covenants regarding maintenance of large working capital, 
net tangible assets, and sinking funds for retirement of such stock; 
many of which covenants are certain to be violated and no penalty 
suffered. 

Public utility companies are coming to regard their debts as 
perpetual, whereas industrials nearly always provide sinking funds 
or use the serial type of bond. 

The holding company movement is gathering speed among the 
public utilities and offers promising advantages to the public, pro- 
vided of course that regulation is effective. 

The $10c denomination of bonds and short-term notes is becoming 
common. 

The friendly ‘rescue party”’ is supplanting receivership as a 
method of reorganizing insolvent concerns and is increasing the 
tendency for bankers to either participate in or actually control the 
management of our industries. 


ALBERT S. KEISTER 
UNIVERSITY OF CHICAGO 











RUSSIAN WAGE SYSTEMS UNDER COMMUNISM 


The present phase of Russian industrial organization dates from 
the spring of 1921 when the decrees formulating the new economic 
policy were issued. According to this policy large-scale industry is 
retained by the state, secondary enterprises are given over to the 
initiative of private individuals and groups, and undeveloped resources 
are thrown open to foreign capital. 

One of the most striking contrasts to the earlier communistic 
position contained in the present program is found in the new schemes 
for remunerating workers. Lenin evidently depends upon them to 
no small extent for achieving the goal of increased production and 
exchange of goods, and the results which have already appeared offer 
ground for encouragement. 

On the part of Lenin, at least, the change of front has been made 
with admirable frankness and the tactics of today are avowedly 
opportunistic. As early as April, 1918, he wrote: “It is insufficient 
to be a revolutionary and a supporter of Socialism or Communism in 
a general way. We must be able to discover that particular link in 
the chain which we must seize with all the strength we can command 
if we are to retain the whole chain.”” Last autumn, on the anniversary 
of the revolution, he said: “We have withdrawn to State capitalism. 
But we withdrew within measure. We are now withdrawing as far 
as State regulation of commerce. But we shall withdraw within 
measure.” Under pressure of military necessity, unemployment, 
urgent need for increased production, and famine, experimentation 
has pointed the way to modification of doctrine. 

Thus the much-talked-of system of collective payment now used 
in the factories and enterprises retained by the state is the culmination 
of a series of experiments with different systems of payment, each of 
which seemed to correspond to the particular necessity of its time. 
One of the first steps of the Bolshevik government after it came into 
power was the regulation of wages. Within a month after the revolu- 
tion (December, 1917) a scale of wages on the basis of approximate 
equalization was established by decree. Four elements were taken 
into consideration: the cost of living, the professional ability of the 
wage-earner, the danger involved in his occupation, and general 
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economic conditions. The plan was first applied to the Petrograd 
metal workers, and it appears that many subsequent scales were 
modeled upon it. The metal workers were divided into five groups 
of three categories each, so that fifteen wage rates were employed. 
The decrease in the value of the ruble and the inflation of the prices 
of the necessaries of life soon made a change imperative. In June, 
1918, a tendency toward payment in kind was reported. The idea 
developed that Russia was a great communistic state in which the 
workers and the agriculturalists helped each other by an exchange of 
raw materials and foodstuffs on a large scale for manufactured articles. 

Early in 1919 payment in kind became general. It was officially 
decreed that payments in currency should give way to payments in 
materials, and that rations should be apportioned to five classes: 
(1) workmen and employees, (2) members of workmen’s and 
employees’ families, (3) other citizens, (4) country people, and (5) 
soldiers. Soldiers were most highly favored in the distribution of 
rations, and workmen next. The classifications developed until at 
the end of 1919 there were thirty-five classes of workers, with corre- 
sponding payments. 

Payment in general was on a time basis, but piecework existed 
side by side with it, where the Salary Commissions found it “expedient 
to employ this system in the interests of normal production” and 
“technically possible.” A bonus system (in kind) was also intro- 
duced. At the same time compulsory labor was maintained in the 
interests of increased production and on the grounds of the bolshevist 
maxim that ‘‘human labor is the property of the State.” 

The continued decrease in the value of money combined with the 
decline of output made the payment of labor an acute question in the 
closing months of 1920 and the early part of 1921. It was reported 
in 1920 that payment for labor was increasing at a far greater rate 
than the other types of business costs. It was evident that there 
was no adequate stimulus to increase output. It became necessary 
to devise a system of rewards which should act as personal incentives. 
In 1920 a system of premiums was tried, according to which the worker 
was paid the premium in the articles produced, but a more funda- 
mental change was necessary. The real change of wage policy came 
in connection with the new economic program of 1921. 

In the carrying out of this policy many of the factories which 
have been under state administration are now leased to co-operatives, 
labor groups, and individuals in order that “competition, already 
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perceptible and long anticipated, resulting from the leases of such 
undertakings will tend to improve the quality and increase the 
quantity of the total of goods produced.” Leases to individuals have 
so far greatly outnumbered all others, and the lessees are often the 
former owners of the plants. The wage system described below is 
that applying to the factories and other enterprises which have been 
retained by the state. It is known as “collective payment,” and the 
first of the decrees establishing it was issued June 18, 1921. 

For each establishment there is determined a required minimum 
production. On this basis a budget is made up. It is calculated 
from the allotted quantity of food, clothing, and other necessities for 
the exact number of workers needed to produce the fixed minimum, 
plus the amount of money to which each is entitled by reason of the 
importance of his work and his skill. A percentage of the value of the 
total output is added, as well as the cost of the necessary machinery, 
raw materials, and upkeep. This sum is designated as the “equip- 
ment and wages fund” and is guaranteed by the state as long as 
minimum output is maintained and progressively improved in accord- 
ance with a fixed schedule. The working of the plan is officially 
described as follows by the Information Department of the Russian 
Trade Delegation in London: 

The whole staff of the works thus gains an interest in carrying out the 
full industrial programme, and decreasing the number of workers engaged in 
the concern so long as this decrease does not affect the total output. The 
special feature of the system is that the wages fund increases in accordance 
with an increase in production, while the payment of each worker depends 
on his qualification and his output. The advantages of collective pay- 
ment to the State are that the Government expenses on industrial produc- 
tion bear a direct relation to output. 


Obviously an objection from the worker’s point of view is that 
production may be held up by some factor not in his control, such as 
a failure of supplies. This will result in extending his interest to 
include the whole scope of the industry. Such situations will also 
doubtless be the basis for demands to adjust the scales of payment. 

By the end of October, 1921, 99 large concerns employing more than 
400,000 workers had been put on the system of collective payment. 
Some remarkable results have been reported from them. In establish- 
ments in the Nizhni-Novgorod province production was increased 32 
per cent after the introduction of the new system and in the Donetz 
area 48 per cent. In the latter case absenteeism was reduced from 
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21 to8percent. In another group of important factories the increase 
in productivity is reported as 60 per cent, and this was accomplished 
while the number of workers was reduced 21.5 per cent and the total 
cost of production greatly reduced. 

What has been sought for (and apparently found) is a method for 
energizing the individual worker. The spur used in Communistic 
Russia as in the labor-spurned wage systems of scientific manage- 
ment is individual gain. The importance of tying up the workman’s 
gain with total output is never lost sight of. The regulations of 
August 21, 1921, state: 

All kinds of supplies for workmen, except clothing outfits for work, are 
counted as a part of wages (on the basis of collective payment); at the 
same time workers in these enterprises should be provided with supplies 
sufficient to insure their taking an interest in the production and to stimulate 
individual output. The supplies are distributed both to individual workers 
and to groups of workers in accordance with the output achieved. 


The policy was further accentuated in the later regulations issued 
September 16 and summarized below: 

1. The wages tariff should be based on a minimum payment, to be 
increased directly and immediately with an increase in production. 

2. The attempt to equalization in the fixing of wages tariffs for workers 
of different grades is abandoned. 

3. The State will set aside stores of provisions and other necessaries, 
as well as money, for workers and employees in all factories and enter- 
prises. The basis on which issues should be made from these stores to 
each undertaking must be, not the number of workers, but the unit of manu- 
facture, and the total issue must vary with the production. 

4. If difficulty arises in connection with the supply from the State 
stores the undertaking in question has the right to set aside articles of its 
own production in order to secure stores for the payment of wages. 

5. In order to stabilize the amounts obtained by the workers in wages, 
it will be necessary that the money portion of wages should vary in amount 
with the fluctuations in the value of the rouble and in the prices of goods. 
This will ensure a basis of real wages instead of money wages. 

6. A premium on production is allowed at the end of the year or twice 
a year, on May 1, and November 7, according to the volume of production 
and the continuity of the work of the enterprise concerned. A special 
fund can also be set aside to give special bonuses in the course of the year 
for the completion of particular pieces of work. 


A further amending decree (November 10, 1921) makes no change 
in principle, but specifically states that “the total payment allocated 
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to each factory shall not be decreased even though the number of 
employees are decreased as a result of more efficient management,” 
but, “should a lower percentage only of the program have been 
completed, the amount of supplies distributed among the factory 
employees on account of wages shall be diminished accordingly for 
that month.” 

There is then in effect in Russia a wage system which embodies 
some of the features most disliked by organized labor in capitalistic 
countries. Not only is production stimulated by increased payment, 
but the workers are collectively penalized if production falls short. 
All forms of bonuses for quantity production associated with the 
dreaded speeding-up have been for years objects of ingrained opposi- 
tion from trade unionists. So also has the deep-rooted fear of 
unemployment led them to favor rather plans for “making the work 
go round” and to look with suspicion on suggestions leading to the 
reduction of workers in a given plant. 

But Soviet Russia is apparently advancing her new wage policy 
with the support of the trade unionists, although there have been 
disapproving voices to deal with. It was first stipulated that the 
choice of the enterprises to be retained by the state should be made 
with the assistance of the trade unions, and that these bodies should 
help define the general standards of wages. An official of the All- 
Russian Council of Trade Unions, E. Alperovich, presented the draft 
decree for determining the worker’s supply. This draft also stipulates 
that 10 per cent of the fund for each enterprise shall be set aside for 
the sick and lawfully absent members, and that the financial estimates 
shall be worked out jointly by the Supreme Economic Council and 
the All-Russian Council of Trade Unions. Lastly, the co-operation 
of the All-Russian Council of Trade Unions has been secured by 
intrusting to it the task of the whole system of calculating the collec- 
tive supply fund after the expiration of three months for the purpose 
of revision in the light of experience (Decree of the Council of People’s 
Commissaries, November 10, 1921). 

Much depends on the next months. It is still too soon to measure 
results on any significant scale, but if the new policy can be pointed 
to as a factor in a real revival of industry in Russia, it is certain to be 
greatly extended, and at least for a long time the ultimate program 


of the communist state will be deferred. 
Amy HEWES 
Mount Holyoke COLLEGE 

















KANSAS CITY POWER AND LIGHT COMPANY””’ 
(Document No. 1) 


Kansas City, Missouri 
December 18, 1920 


Continental and Commercial Trust and Savings Bank 
Guaranty Company of New York 
Halsey, Stuart & Co. 


GENTLEMEN: 


In connection with the $10,000,000 First and Refunding Mortgage 
Twenty-Year 8 per cent Gold Bonds, Series A, of this Company, the 
issuance of which has been authorized by the Public Service Commis- 
sion of Missouri and the Kansas Court of Industrial Relations, I am 
pleased to submit the following information: 


BUSINESS AND PROPERTY 


The Kansas City Power and Light Company, incorporated in 1919 
under the laws of the state of Missouri, has acquired and now owns 
and operates the properties formerly owned by the Kansas City Light 
and Power Company and the Standard Electric Light Company. The 
company controls the electric light and power business in Kansas 
City, Missouri. It also serves the adjacent territory, including prac- 
tically all of Jackson County, Missouri, and Johnson County, Kansas, 
and a portion of Kansas City, Kansas, and other territory in Wyan- 
dotte County. The steam-heating plant at Kansas City, Missouri, 
is also owned and operated by the company. The total population 
served is approximately 450,000. 

* Copyright 1922 by the University of Chicago. 

? The Journal will print from time to time cases and problems for class use. 
The Kansas City Power and Light Company case is the first of this series and will 
be found useful in courses dealing with bond issues. It will be found particularly 
valuable as a means of acquainting the student with the procedure and documents 
involved in financing a going concern through bond issues; as a means of letting 
him see the effect on the corporate financial structure of the issue of various types 
of securities; as a means of showing the effects on future financial activities of 
obligations incurred and promises made in the deed of trust; and as a means of 
indicating that the financial management of the business must consider the 
investor’s point of view in selling securities. 

Arrangements have been made with the University of Chicago Press to make 
reprints of this case available for class use at 35 cents per copy. 
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The physical property owned by the Kansas City Power and 
Light Company includes electric generating stations with an aggre- 
gate installed normal capacity of 83,250 kw., and 16 substations with 
transformer capacity of 73,894 kw. The company has 126 miles of 
high tension transmission lines, 140 miles of underground cable, and 
860 miles of low tension distributing lines. Of the installed capacity, 
60,000 kw. is located at the Northeast Power Plant which was begun 
in the fall of 1917 and recently completed. ‘This plant is one of the 
most modern and efficient steam-generating stations in the country and 
is so designed that its present installed capacity may be increased to 
an ultimate capacity of 240,000 kw. 


? Authorized Outstanding* 
Capital Stock: 

Common . . . . «  « $20,000,000 $5,000,000 

First Preferred 8% Cc wnalative . «4 25,000,000 4,000,000 


Funded Debt: 

Kansas City Power & Light Company 

First and Refunding Mortgage 8% Gold 

Bonds (this issue) ; T 10,000,000 
Kansas City Light & Power Cunguy 

Second Mortgage 6% Gold Bonds, due 

po en ee 1,917,300§ 1,695,500 
Kansas City Light & Power Company 

First Mortgage 5% Gold Bonds, due 

78 ka UH HC TT 3,060,000 


* Excluding sinking fund and pledged bonds, mentioned in ¢ and ff, and treasury stock. 
t Issuance of additional bonds restricted by provisions of Trust Deed, referred to below. 


§ The entire authorized amount has been issued and $221,800 par value have been purchased 
through operation of the sinking fund which calls for payments of $19,173 semi-annually. 


tt In addition to the 5 per cent bonds outstanding in the hands of the public, $4,617,000 6 per 
cent bonds are deposited as collateral for the Kansas City Power and Light Company, First and 
Refunding Mortgage Bonds (this issue), and any additional bonds that may be issued (the aggregate 
amount of which is not limited) must be so deposited. 


PURPOSE OF ISSUE 
The proceeds of this issue of bonds will be used to retire $8,000,000 
first mortgage and collateral trust notes due January 1, 1921 (issued 
mainly in connection with the construction of the new Northeast 
Power Plant), and for other corporate purposes. 
SECURITY OF BONDS 
These bonds will be secured (a) by a direct first mortgage lien on 
the company’s recently completed Northeast Power Plant, certain 
substations and transmission and distribution lines, and other prop- 
erty, the aggregate value of the property upon which these bonds are to 
have a first lien being approximately $10,500,000; (6) on the remain- 
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ing property of the company these bonds will be secured by a direct 
mortgage lien, subject only to underlying first and second mortgage 
bonds now outstanding, and will share to the extent of 60 per cent in 
the first lien on such property through pledge of $4,617,000 par value 
of the total outstanding amount of first mortgage bonds of the prede- 
cessor, Kansas City Light and Power Company. The total value of 
the company’s properties, as recognized by the Public Service Com- 
mission of Missouri for rate-making purposes, is in excess of $22,400,- 
ooo. There will be $14,755,500 bonds (including underlying issues) 
presently outstanding in the hands of the public. 


BONDS RESERVED FOR REFUNDING 


Under the provisions of the Trust Deed, there will be immediately 
issued and deposited with the Trustee, $4,977,300 First and Refund- 
ing Mortgage Twenty-five Year 6 per cent Bonds, Series B, due 
December 1, 1945, which are reserved for the acquisition, payment, or 
redemption of the above-mentioned $3,060,000 first mortgage bonds 
and $1,695,500 second mortgage bonds of the predecessor, Kansas 
City Light and Power Company, and any underlying bonds acquired 
are to be pledged immediately with the Trustee of this issue as further 
security therefor. 

ISSUANCE OF ADDITIONAL BONDS 

Additional bonds may be issued in series and (if not Series A or B) 
bearing such rates of interest, and maturing at such times, as the 
Board of Directors at the time of issuance may determine (not before 
December 1, 1940, however, so long as these Series A bonds are out- 
standing), but, except for refunding purposes, only for 80 per cent of 
the actual cash cost or fair market value, whichever is less, of perma- 
nent improvements, additions, or betterments, and then only provided 
that net earnings as defined in the Trust Deed, for twelve consecutive 
months within the fifteen months last past have been at least twice, 
or for each of the three consecutive twelve-month periods last pre- 
ceding have been at least one and three-quarters times, the annual 
interest requirements on all underlying bonds outstanding in the hands 
of the public and on all first and refunding mortgage bonds outstand- 
ing, including those proposed to be issued. 


MAINTENANCE AND DEPRECIATION FUND 


The Trust Deed will provide for an annual maintenance and 
depreciation fund amounting to 123 per cent of gross earnings. To the 
extent that such amount is not expended in any year for maintenance, 
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renewals, or replacements of the company’s property, the company 
may receive credit therefrom for permanent improvements, additions, 
or betterments, none of which shall be used as a basis for the issuance 
of bonds except upon reimbursing the fund to an amount in cash 
equal to the fair market value, at the time of the issuance of such bonds 
of the permanent improvements, additions, or betterments, or their 
actual cash cost, whichever is less. Moneys in the fund may be used 
at any time for maintenance, renewals, or replacements or may be 
invested in or used for the retirement of first and refunding mortgage 
bonds. 
IMPROVEMENT FUND 

The company will also covenant in the Trust Deed to set aside in 
a special fund annually, beginning April 1, 1927, 1 per cent of the 
amount of first and refunding mortgage bonds outstanding at the end 
of the preceding year. This fund may be used for permanent improve- 
ments, additions, or betterments to the property (against which no 
bonds may be issued) or may be used for the purchase and retirement 
of outstanding first and refunding mortgage bonds. 

EARNINGS 

The gross earnings of the Kansas City Power and Light Company 
and its predecessor constituent companies have increased from $2,805,- 
646 for the calendar year 1915 to $4,749,419 for the calendar year 1919. 
During this period net earnings before deducting depreciation averaged 
over two and one-half times the interest chargeable to operations and 
jn each of these five years, net earnings have been not less than twice 
such interest except in 1918, when interest was not fully earned 
because of operating conditions which have now been remedied by 
the construction of the new Northeast Power Plant. The following 
is a statement of the earnings of the company and its predecessor 
constituent companies for the twelve months ended October 31, 1920: 


Gross Earnings . .. . $5, 762,844.48 
Operating Expenses, including maintenance 


i eee ee 


Net Earnings. . ...... $1,975, 885.68 
Annual Interest on total mortgage indebt- 
edness outstanding in hands of public, 
including this issue, and bonds held alive 
in sinking fund requires . . . . . 1,068,038.00* 
* $600,000 of these interest charges are attributable to construction expenditures from which 
the company has not yet received full benefits. 
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Based upon results for the first ten months, net earnings, before 
depreciation, for the twelve months ending December 31, 1920, are 
estimated at $2,150,000, over twice the annual interest requirements 
shown above. During this period the company will have produced 
at its new Northeast Power Plant only about 60 per cent of its 
power requirements, practically all of the balance being purchased. 
The difference between the actual cost of the power so purchased, 
and the cost of producing a like amount at the new Northeast Power 
Plant, is approximately $600,000, so that had the company secured 
its entire output during the year from its new station, the foregoing 
estimate of net earnings for the year 1920 would be increased to ap- 
proximately $2,750,000. It is expected that in 1921 practically all 
current will be generated at the new power plant. 


FRANCHISES 


The franchise situation is eminently satisfactory. The company’s 
electric light and power franchises both in Missouri and Kansas are, 
with minor exceptions, perpetual. Steam-heating franchise runs 
until 1935. 

TERRITORY SERVED 


The growth of the district served has been rapid, the population 
according to the United States Census having been 326,958 in 1900, 
448,915 in 1910, and 557,474 in 1920. . 

Kansas City, Missouri, has had a remarkable and stable growth 
during the past forty years and is still rapidly increasing in size and 
importance. It is the Federal Reserve City of the Tenth District, 
being the financial, manufacturing, and jobbing center for a vast area 
in the great grain and cattle section of the country. It is second only 
to Chicago among the country’s live-stock markets and packing 
centers and is the third largest grain market in the country. 


Very truly yours, 


(Signed) JosrerH E. PorTER 
President 
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(Document No. 2) 


Kansas City Power and Light Company 
TO 


CONTINENTAL AND COMMERCIAL TRUST AND SAVINGS BANK 
AND 
JOHN F. DOWNING 
TRUSTEES 
First and Refunding Mortgage and Deed of Trust 


DATED DECEMBER I, I920 


SECURING 
First AND REFUNDING MortcaGe GoLtp Bonps 

Indenture, dated the first day of December, 1920, but actually 
executed this twenty-eighth day of December, 1920, by and between 
the Kansas City Power and Light Company, a corporation duly 
organized and existing under and by virtue of the laws of the state of 
Missouri (hereinafter referred to as the ‘“‘Company’’), party of the 
first part, and the Continenta] and Commercial Trust and Savings 
Bank, a corporation organized and existing under the laws of the State 
of Illinois (hereinafter sometimes referred to as the ‘Corporate 
Trustee’’), and John F. Downing, of Kansas City, Missouri (herein- 
after sometimes referred to as the “ Individual Trustee’’), as Trustees 
(hereinafter collectively referred to as the Trustees), parties of the 
second part, witnesseth: 

Whereas, the Company is fully authorized and empowered under 
the laws of the states of Missouri and Kansas to manufacture and sell 
in the city of Kansas City in the state of Missouri, and in the city of 
Kansas City in the state of Kansas, and in various places adjacent 
thereto, electric light and power and furnish steam heat and other 
forms of energy; and... . [Five paragraphs omitted, dealing 
chiefly with the authorization of the issue of this mortgage.] 

Whereas, the Company now proposes to execute and deliver this 
indenture and from time to time hereafter to execute and issue for its 
lawful corporate purposes its corporate bonds to be thereby secured; 
and 

Whereas, each of the coupon bonds of Series A to be issued here- 
under is to be in substantially the following form (coupon bonds of 
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other series to be in substantially the same form with suitable 
variations) : 

[Forms omitted.] 

Now, therefore, in consideration of the premises and of the sum 
of one dollar duly paid by the Trustees to the Company and for other 
good and valuable consideration, receipt whereof is hereby acknowl- 
edged, for the purpose of securing the due and punctual payment of 
the principal and interest of all bonds which shall be issued hereunder, 
the Company has given, granted, bargained, sold, transferred, 
assigned, pledged, mortgaged, warranted, and conveyed, and by these 
presents does give, grant, bargain, sell, transfer, assign, pledge, mort- 
gage, warrant, and convey unto the Continental and Commerical 
Trust and Savings Bank and John F. Downing, as Trustees, as herein 
provided, and their respective successors in the trust hereby created, 
all and singular, the plants, rights, franchises, privileges, easements 
and property, real, personal, and mixed, now owned by the Company 
or which may hereafter be acquired by it, together with the rents, 
issues, and profits thereof, excepting, however, (and there are hereby 
expressly reserved from the lien and effect of this mortgage) all lamps 
and supplies, machinery, appliances, goods, wares, and other movable 
property now or at any time handled by the Company for sale as 
merchandise and not in use or connected as fixtures with its own 
plants. 

There is included in this conveyance, and the Company hereby 
expressly gives, grants, bargains, sells, transfers, assigns, pledges, 
mortgages, warrants, and conveys the following described property 
owned by the Company, to-wit: 


A 
The following described real estate, situated in Jackson County, 
Missouri: [Description omitted.] 
B 
The following described real estate, situated in Wyandotte County, 
Kansas: [Description omitted.] 
C 
The following described real estate situated in Clay County, 
Missouri: [Description omitted.] 
D 
14. All other lands and interests in lands; all plants, works, power 
houses, distributing stations, substations, transformer stations, heat- 
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ing plants and other buildings, and the fixtures, fittings and equip- 
ment thereof, including among other things, all dynamos, engines, 
turbines, motors, boilers, pumps, condensers, generators, trans- 
formers, converters, compensators, regulators, variators, exciters, 
meters, batteries, switchboards, shafting and belting ... . 

All franchises, ordinances, privileges, permits, licenses and grants 
and all other property and rights, now owned or hereafter acquired 
by the Company, together with all and singular the easements, here- 
ditaments and appurtenances thereunto or to any thereof belonging 
or in anywise appertaining, and all extensions, additions, improve- 
ments, betterments, renewals and replacements thereof or thereto, 
and all of the estate, right, title, interest, property, possession, claim 
and demand whatsoever as well in law as in equity of the Company 
of, in and to the same; excepting, however, from the lien and effect 
of this mortgage and deed of trust all lamps and supplies, machinery 
appliances, goods, wares and other movable property now or at any 
time handled by the Company for sale as merchandise, and not in use 
or connected as fixtures with any of its plants. 

E 
I5. FIRST MORTGAGE BONDS OF KANSAS CITY LIGHT AND 
POWER COMPANY 

$4,617,000 in principal amount of the first mortgage gold bonds 
of Kansas City Light and Power Company, dated as of the first day of 
July, 1915, and secured by the first mortgage from Kansas City Light 
and Power Company to Continental and Commercial Trust and Sav- 
ings Bank and Edward F. Swinney, as Trustees, given to secure first 
mortgage gold bonds of Kansas City Light and Power Company from 
time to time issued thereunder, of which $7,677,000 in principal 
amount are outstanding; and all additional bonds of said issue of first 
mortgage gold bonds of Kansas City Light and Power Company here- 
after acquired by the Company or hereafter issued. 

F 
16. SHARES OF STOCK OF OTHER CORPORATIONS 
[Description omitted.] 
G 
17. FRANCHISES OWNED BY THE COMPANY 

[Description omitted. ] 

All other franchises and interest therein now or hereafter owned 
by the Company. 

















KANSAS CITY POWER AND LIGHT COMPANY 287 


To have and to hold all said property hereby conveyed, assigned, 
pledged, or mortgaged or intended to be conveyed, assigned, pledged, 
or mortgaged, together with the rents, issues, and profits thereof, unto 
the said Trustees, their successors in trust and its and their assigns 
forever; subject, however, to the extent that they are liens on certain 
of the properties hereinbefore described (a) to a first mortgage given 
by the Kansas City Light and Power Company to Continental and 
Commercial Trust and Savings Bank and Edward F. Swinney, as 
Trustees, dated July 1, 1915, to secure certain first mortgage gold 
bonds of the Kansas City Light and Power Company .. . . and (0) 
to a second mortgage given by the Kansas City Light and Power 
Company to the Central Trust Company of New York and John F. 
Downing, as Trustees, dated July 1, 1915, to secure certain second 
mortgage sinking fund gold bonds of the Kansas City Light and Power 
Company. 

In trust, nevertheless, for the equal and proportionate benefit 
and security of holders of all bonds and interest coupons now or here- 
after issued hereunder, pursuant to the provisions hereof, without any 
preference, distinction, or priority as to lien or otherwise of any bond 
or bonds over others by reason of the difference in tiine of the actual 
issue, sale, or negotiation thereof; but so that each and every bond 
now or hereafter issued hereunder shall have the same lien, and so that 
the principal and interest of every such bond shall, subject to the 
terms hereof, be equally and proportionately secured hereby as if all 
had been made, executed, delivered, sold, and negotiated simul- 
taneously with the execution and delivery hereof. 

And it is expressly declared that all said bonds to be hereunder 
secured are to be issued, authenticated, and delivered, and all said 
property herein mortgaged or pledged is to be held, dealt with, and 
disposed of under, upon, and subject to the terms, conditions, stipula- 
tions, covenants, agreements, trusts, uses, and purposes hereinafter 
expressed. 

ARTICLE I 
FORM, ISSUANCE, AUTHENTICATION, AND REGISTRATION OF BONDS 


SECTION 1. The amount of bonds which may be made, executed, 
authenticated, and delivered hereunder is not limited except that the 
total amount of bonds outstanding shall not in any event exceed 
the amount permitted by law so long as such law remainsin force. All 
bonds issued hereunder and pursuant to this indenture, and at any 
time outstanding, shall, in all respects, be equally and ratably secured 
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hereby, without preference, priority, or distinction on account of the 
actual time or times of the issue or maturity of the said bonds or any 
of them, so that all bonds at any time issued and outstanding 
hereunder shall have the same lien under and by virtue of this 
indenture... . 

All bonds to be secured hereby shall be issued in series as herein 
or as from time to time shall be authorized by the Board of Directors 
of the Company. 

[Here follows description of interest rate, date, and. call provi- 
sions, of bonds of Series A and B.] 

The bonds of Series A and Series B to be presently issued here- 
under aggregate in face amount the sum of $14,977,300, of which 
$10,000,000 face amount are Series A bonds and $4,977,300 face 
amount are Series B bonds. 

SECTION 3. Three million and sixty thousand dollars ($3,c60,000) 
face amount of said Series B bonds mentioned in Section 2 of this 
Article shall be reserved to be issued as provided in this section, in 
exchange for or for or on account of the purchase or acquisition of 
uncancelled 5 per cent bonds of the Kansas City Light and Power 
Company, hereinafter in this section called first mortgage bonds, in 
the aggregate principal amount of three million and sixty thousand 
dollars ($3,060,000) now outstanding and secured by a mortgage 
executed by the Kansas City Light and Power Company to the Conti- 
nental and Commercial Trust and Savings Bank of Chicago, Lllinois, 
and Edward F. Swinney, Trustees, dated July 1, 1915, such mortgage 
being hereinafter called the first mortgage, such first mortgage bonds 
so purchased or acquired to be pledged under this indenture as addi- 
tional security. Such Series B bonds may also be issued for the pur- 
pose of paying at or after maturity such first mortgage bonds, or, if 
the second mortgage hereinafter mentioned of the Kansas City Light 
and Power Company has then been satisfied and discharged of record 
or all of the bonds outstanding thereunder have been deposited with 
the Corporate Trustee hereunder, except those held in the sinking 
fund, for the purpose of redeeming any or all of such first mortgage 
bonds before maturity. 

Whenever the Company shall deposit or cause to be deposited 
with the Corporate Trustee hereunder any of such first mortgage 
bonds, together with all unmatured coupons thereunto appertaining, 
acquired, paid, or redeemed as above provided, the Corporate Trustee 
in exchange therefor, shall authenticate and deliver to or upon the 
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written order of the president or a vice-president of the Company 
bonds reserved under this section in a principal amount equal to the 
aggregate principal amount of the first mortgage bonds so deposited. 
In case any unmatured coupon or coupons belonging to any first 
mortgage bonds tendered to the Corporate Trustee as in this section 
provided shall be missing at the time of any such tender to the Cor- 
porate Trustee, the Corporate Trustee may nevertheless accept such 
first mortgage bonds without such coupon or coupons, in case such 
first mortgage bonds shall have been redeemed (as herein provided) 
and by the provision of the first mortgage securing the same after the 
date of redemption are not collectible, or in case there shall have been 
deposited with the Corporate Trustee or with the corporate trustee 
under the first mortgage for the payment of such missing coupon or 
coupons an amount of cash equal to the face amount of the missing 
coupon or coupons. Any and all of such first mortgage bonds so 
delivered to the Corporate Trustee, unless paid or redeemed as above 
permitted, shall continue to be subsisting obligations of the Company 
and shall be held by the Corporate Trustee as part of the security 
hereunder until released as hereinafter provided. 

Whenever said first mortgage shall be satisfied and discharged of 
record, or whenever sufficient money shal] have been deposited with 
the corporate trustee under said first mortgage to entitle the Company 
to a discharge thereof, in accordance with the terms thereof, or when- 
ever all of the bonds issued and outstanding under said first mortgage 
shall have been deposited with the Corporate Trustee hereunder, then, 
and in that event, the Corporate Trustee hereunder shall authenticate 
and deliver to the Company or upon its order all of the bonds reserved 
under this section which at the time have not been so authenticated 
and delivered. .... 

SECTION 4. One million nine hundred seventeen thousand three 
hundred dollars ($1,917,300) of said Series B bonds mentioned in Sec- 
tion 2 of this Article shall be reserved to be issued as provided in this 
section, in exchange for or for or on account of the purchase or acquisi- 
tion of bonds of the Kansas City Light and Power Company, herein- 
after called second mortgage bonds, in the aggregate principal amount 
of one million nine hundred seventeen thousand three hundred dollars 
($1,917,300) secured by a mortgage duly executed by the Kansas City 
Light and Power Company to the Central Trust Company of New 
York and John F. Downing, Trustees, dated July 1, 1915, such mort- 
gage being hereinafter called the second mortgage, such second 
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mortgage bonds so purchased or acquired to be pledged under this 
indenture as additional security. Such Series B bonds may also be 
issued for the purpose of paying off or redeeming at, before, or after 
maturity, all or any of such second mortgage bonds at the time out- 
standing. 

[The remainder of Section 4 is similar to corresponding portion 
of Section 3.] 

SECTION 5. Upon the execution and delivery of this indenture 
the Corporate Trustee shall, upon the written request or requests of 
the Company, signed by its president or one of its vice-presidents 
under its corporate seal, at any time or from time to time authenticate 
and deliver as directed in any such written request not to exceed ten - 
million dollars ($10,000,000) face amount of Series A bonds mentioned 
in Section 2 of this Article and in such denominations as may be 
authorized hereunder and specified in such request or requests, and 
without any further action on the part of the Company. So much of 
the proceeds of said Series A bonds as shall be required therefor shall 
be used by the Company for the purpose of redeeming or paying at or 
before maturity the entire amount of first mortgage and collateral 
trust 7 per cent gold notes of the Company dated October 1, 1919. 

[Omitted portion relates to custody by Trustee of the first and 
second mortgage bonds deposited under the provisions of Sections 
3 and 4.| 

The interest upon any first mortgage bonds or second mortgage 
bonds, at any time held by the Corporate trustee hereunder, shall not 
be required to be paid unless and until one or more of the events of 
default described in Section 1 of Article VII of this indenture shall 
occur, or proceedings shall have been instituted to enforce either the 
first mortgage or second mortgage, pursuant to the provisions thereof, 
but upon the happening of any such event of default hereunder or the 
institution of any such proceeding, all interest maturing on such first 
mortgage bonds or second mortgage bonds, on and subsequent to the 
date upon which such event of default occurred, or the date upon 
which the default was made in respect whereof such proceedings were 
instituted, as the case may be, shall become payable and may forth- 
with be collected and payment enforced ratably and equally with all 
of the other first mortgage bonds or second mortgage bonds, as the 
case may be, not deposited with the Corporate Trustee. All interest 
maturing on any of the first mortgage bonds or second mortgage bonds, 
as the case may be, so deposited prior to the happening of any such 
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event of default or the commencement of proceedings to enforce either 
the first mortgage or second mortgage, as the case may be, shall be 
deemed to have been paid and satisfied, and upon the request of the 
Company therefor, the coupons representing such interest shall be 
canceled by the Corporate Trustee and delivered to the Company. 

Every first mortgage bond and second mortgage bond received by 
the Corporate Trustee shall be by it stamped with the words, ‘“ Not 
negotiable, held in trust for the purposes declared in the First and 
Refunding Mortgage and Deed of Trust of Kansas City Power and 
Light Company, dated December 1, 1920.” 

SECTION 8. From time to time hereafter, when and as the Com- 
pany shall have made, after December 1, 1920, any permanent 
improvements, additions, or betterments (as such term is hereinafter 
defined), to or about its plants or property, the Company may sign, 
seal, and deliver to the Corporate Trustee and the Corporate Trustee 
shall authenticate and deliver to the Company bonds hereby secured, 
but only to a principal amount equal to eighty per cent (80%) of 
the actual cash cost or fair market value, whichever is less, of such 
permanent improvements, additions, or betterments, provided that 
this indenture is a first lien on such improvements, additions, or 
betterments (except current taxes, and except liens permitted under 
Section ro of this Article for the refunding of which liens bonds here- 
under are reserved by the Corporate Trustee under the provisions of 
such section), and provided further that the net earnings of the Com- 
pany (as such term is hereinafter defined), for twelve consecutive 
calendar months within the fifteen calendar months immediately 
preceding any application for authentication and delivery of bonds 
under this section, shall have been at least twice (or for each of the 
three consecutive twelve calendar months periods immediately pre- 
ceding such application shall have been at least one and three-quarter 
times) the annual interest requirements upon all the first mortgage 
bonds and second mortgage bonds of said Kansas City Light and 
Power Company, issued and outstanding under the mortgages secur- 
ing the same (except such of said first mortgage and second mortgage 
bonds as shall have been deposited with the Corporate Trustee, but 
including second mortgage bonds in the sinking fund), and upon all 
other obligations (including those held alive in sinking funds) secured 
by liens or encumbrances prior to the lien of this indenture upon any 
of the property of the Company hereafter acquired by it, and upon all 
bonds then outstanding under this indenture, and upon all bonds then 
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applied for hereunder and, if the Company is succeeded by a successor 
corporation as hereinafter provided upon all other obligations of such 
successor corporation secured by lien upon any of its properties, unless 
this indenture is a lien thereon prior thereto 

The term ‘permanent improvements, additions or betterments,”’ 
wherever used in this indenture, is intended to and shall include any 
new or additional property acquired or constructed, but shall not 
include improvements, additions, or betterments acquired or con- 
structed as substituted property under the provisions of this indenture 
with reference to the release of property from the lien hereof' or with 
the proceeds of any property so released, or with insurance moneys 
received in payment of losses, or from the maintenance and depreci- 
ation fund (except upon reimbursement of the fund, as provided in 
Section 6 of Article II), or from the improvement fund hereinafter 
provided for, or permanent improvements, additions, or betterments, 
in respect of which any of the first mortgage bonds may be issuable. 

The term “net earnings’’ wherever used in this indenture shall 
mean and shall be calculated to include the total gross earnings of the 
Company from all sources for the period stated, less all operating 
expenses, including taxes, rentals, municipal percentages of earnings, 
insurance, and reasonable charges for maintenance and renewals 
(such reasonable charges being defined as the actual charges or 6} 
per cent of such gross earnings, whichever is greater), but not including 
depreciation. If in any year any extraordinary expenditure or 
expenditures are made for maintenance or renewals, such extraor- 
dinary expenditure or expenditures may be charged over a reason- 
able period of time as shall be approved by an engineer (who may be 
an engineer of the Company) approved by the Corporate Trustee. 

But before authenticating and delivering an instalment of bonds 
under this section the Corporate Trustee may, in its discretion, and 
shall, if requested in writing so to do by the holders of not less than 
10 per cent of the bonds then outstanding hereunder and furnished 
with security and indemnity satisfactory to it, cause to be made such 
independent investigation as it may see fit, and, in that event, may 
decline to authenticate or deliver such instalment of bonds unless 
satisfied by such investigation of the truth and accuracy of the matters 
so investigated. The expense of such investigation shall be paid by 
the Company, or if paid by the Corporate Trustee shal] be repaid by 
the Company upon demand, with interest at the rate of six per cent 
(6°¢) per annum after demand. 


‘ 


* See p. 301. 
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SECTION 9. No bonds shall be issued under this indenture for 
the purpose of providing funds for the Company to keep or maintain 
the property covered by this indenture in good and business-like 
working order and condition, or merely to replace old, worn-out, or 
obsolete property; provided, however, that whenever old, worn-out, 
or obsolete property is replaced by property costing more than the 
original cost of such old, worn-out, or obsolete property, then such 
excess of cost of such other property acquired to replace the old, worn- 
out, or obsolete property, and such excess only, shall be deemed perma- 
nent improvements, additions, or betterments, for which bonds may 
be authenticated aid delivered under any of the provisions of this 
Article. 

SECTION 10. In the event that any property acquired by the 
Company and made the basis of an application for the authentication 
and delivery of bonds hereunder is encumbered by a lien or liens prior 
to that of this indenture (other than that of current taxes), but not 
being subject to the liens of the first mortgage and second mortgage, 
hereinbefore referred to, the principal amount of the indebtedness 
secured by such lien or liens shall be included in computing the 
cash cost of the property so acquired and made the basis of such 
application. .... 

From such bonds so authenticated the Corporate Trustee shall 
retain a principal amount equal to the principal amount of the obliga- 
tions secured by such lien or liens subject to which such property was 
so acquired as above stated and shall deliver the balance of the bonds 
so authenticated by it to or upon the order of the Company. The 
bonds so retained by the Corporate Trustee shall be held by it, and 
thereafter from time to time upon delivery to the Corporate Trustee 
for pledge hereunder or upon satisfaction, discharge and cancellation 
of any of the principal amount of the indebtedness secured by said 
lien or liens, the Corporate Trustee shall deliver to the Company 
bonds of a par value equal to the principal amount of indebtedness so 
delivered or discharged. ... . 

SECTION 11. Whenever the Company shall from time to time 
deposit or cause to be deposited with the Corporate Trustee here- 
under, to be held by such Trustee as part of the security hereunder, 
any of the first mortgage bonds of the Kansas City Light and Power 
Company bearing interest at the rate of 6 per cent per annum and 
redeemable at 103 per cent of the face amount thereof and accrued 
interest, hereafter issued (pursuant to the covenant on the part of the 
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Company hereinafter in this indenture contained) under the provi- 
sions of Section 2 of Article II of the first mortgage securing said 
bonds in respect of permanent improvements, additions, or better- 
ments made after December 1, 1920, together with all unmatured 
coupons thereunto appertaining, the Corporate Trustee in exchange 
therefor shall, upon the order or orders of the Company evidenced by 
a copy of a resolution certified to have been duly adopted by the Direc- 
tors of the Company, authenticate and deliver to or upon the written 
order of the officer or officers of the Company in such resolution 
named additional bonds hereunder in a principal amount equal to 
80 per cent of the cash cost or fair market value, whichever is less, of 
such permanent improvements, additions, or betterments, and pro- 
vided that the net earnings of the Company are at least twice (or one 
and three-quarter times, as the case may be) its interest requirements 
as stated and defined in Section 8 of this Article. Additional bonds 
may be authenticated and delivered under this section only upon or 
after the deposit of First Mortgage Bonds as aforesaid and upon 
receipt by the Corporate Trustee of the resolution, certificates and 
instruments as are specified in Section 8 of this Article I, with suitable 
variations in the opinion of the Corporate Trustee and except that the 
certificate of counsel shall state that such improvements, additions, 
or betterments are free from all liens or encumbrances (other than 
current taxes) except the liens of the First Mortgage and Second 
Mortgage above mentioned and including statement of counsel that 
the first mortgage bonds so deposited have been properly authenticated 
and issued under Section 2 of Article II of said first mortgage. 
{Section 12 deals with privilege of Company to deposit cash at 
interest with trustee, to be held as part of mortgaged property.] 
SECTION 13. All bonds secured hereby, other than Series A or B, 
shall be dated as of such date or dates, shall bear interest at such rate 
or rates, shall be redeemable at such redemption prices and at such 
times, shall consist of coupon bonds or of coupon bonds and registered 
bonds without coupons and interchangeable or not, all as the Board 
of Directors of the Company by resolution may from time to time 
determine, provided that so Jong as any of Series A bonds issued here- 
under are out-standing no additional bonds shall be issued hereunder 
which by their term mature prior to December 1, 1940. All bonds 
issued hereunder shall be payable, both principal and interest, at the 
office of the Chase National Bank of the City of New York, in said 
city, or, at the option of the holders, at the office of the Continental 
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and Commerical Trust and Savings Bank in the city of Chicago, 
state of Illinois. 

[Section 14 deals with signature and corporate seal to be affixed 
to bonds. Section 15 deals with identification numbers, and with 
interchange of bonds for bonds of different denominations.] 

SECTION 16. The Corporate Trustee, at its office in the city of 
Chicago, Illinois, will keep books for the registry transfer and exchange 
as in this indenture provided, of bonds issued hereunder to the extent 
that such bonds are entitled thereto. 

Any coupon bond may be registered, as to principal only, on said 
books of the Corporate Trustee at its said office. After such registra- 
tion, no transfer shall be valid unless made on said books by the 
registered holder, in person or by his attorney duly authorized, and 
similarly noted on the bond... .. 

For any exchange (1) of bonds for bonds of another denomination, 
or (2) of coupon bonds for registered bonds, or (3) of registered bonds 
for coupon bonds, and (4) for any transfer of registered bonds without 
coupons—the Company, at its option, may require the payment of a 
sum sufficient to reimburse it for any stamp tax or other govern- 
mental charge, and, in addition thereto, the further sum of one dollar, 
United States money, for each new bond issued upon such transfer or 
exchange. 

SECTION 17. The Company and the Corporate Trustee may 
deem and may treat the bearer of any coupon bond hereby secured 
which shall not at the time be registered as hereinbefore authorized, 
and the bearer of any coupon for interest on any bond whether or not 
such bond shall be registered, as the absolute owner of such bond or 
coupon, as the same may be, for the purpose of receiving payment 
thereof, and for all other purposes, and neither the Company nor the 
Corporate Trustee shall be affected by any notice to the contrary. 

The Company and the Corporate Trustee may deem and treat 
the person in whose name any registered bond without coupons issued 
hereunder shall be registered upon the books of the Company as here- 
inbefore provided, as the absolute owner of such bond for the purpose 
of receiving payment of or on account of, the principal and interest 
of such bond and for all other purposes; and may deem and treat the 
person in whose name any coupon bond shall be registered as the abso- 
lute owner thereof, for the purpose of receiving payment of, or on 
account of, the principal thereof, and for all other purposes, except 
to receive payment of interest represented by outstanding coupons. 
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[Section 18 deals with exchange of temporary for definitive bonds. } 

SECTION 19. In case any coupon bond issued under this inden- 
ture or the coupons thereto appertaining shall become mutilated or 
be destroyed or lost, or in case any registered bond without coupons 
shall become mutilated or be destroyed or be lost, the Company, in its 
discretion, may issue, and thereupon the Corporate Trustee shall 
authenticate and deliver a new bond of like tenor, date, and series, 
bearing the same serial number, in exchange and substitution for and 
upon cancellation and surrender of the mutilated coupon bond and 
its coupons, or the mutilated registered bond, or in lieu of and sub- 
stitution for the coupon bond and its coupons or the registered bond 
so destroyed or lost. The applicant for such substituted bond shall 
furnish to the Company and the Corporate Trustee evidence to their 
satisfaction respectively, of the destruction or loss of such coupon 
bond and its coupons so destroyed or lost, or of the destruction or loss 
of such registered bond so destroyed or lost; and said applicant also 
shall furnish such indemnity to both the Company and the Corporate 
Trustee, respectively, as in their discretion they may require. 


ARTICLE II 
PARTICULAR COVENANTS OF THE COMPANY 

The Company hereby covenants and agrees: 

SEcTION 1. That it is lawfully seized and possessed of all of the 
aforesaid mortgaged property, premises, rights, privileges, and fran- 
chises, and that it has good right and lawful authority to mortgage, 
pledge, and warrant the same, as provided in and by this indenture; 
that all of the property, real and personal, herein and hereby mort- 
gaged, pledged, and warranted is free and clear of all liens and encum- 
brances done or suffered by the Company or any person or persons, 
firm or corporation, under whom it claims title to the said properties or 
any of them or to any interest therein, except as hereinbefore in the 
granting clause of this indenture mentioned; that the Company at 
any and all times will execute and deliver any and all such further 
assurances, conveyances, assignments, transfers, mortgages, and 
pledges thereof as the Corporate Trustee shall reasonably direct or 
require for the purpose of expressly and specifically subjecting the 
same to the lien of this indenture. 

SEcTION 2. That no coupon or claim for interest belonging to 
any bond hereby secured, which in any way, at or after maturity, 
shall have been transferred or pledged, separate or apart from the 
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bond to which it relates, or which shall in any manner have been kept 
alive after maturity by extension or by the purchase thereof by or on 
behalf of the Company, shall be entitled, in case of a default hereunder, 
to any benefit of or from this indenture, except after the prior pay- 
ment in full of the principal of the bonds issued hereunder and of all 
coupons and interest obligations not so transferred, pledged, kept 
alive, or extended. 

[Section 3 deals with maintenance of an office in Kansas City by 
the Corporation.] 

SECTION 4. That it will, from time to time, promptly pay and 
discharge or cause to be paid and discharged all taxes, rates, lawful 
levies or assessments and charges, special or general, ordinary or 
extraordinary, levied or imposed upon the said mortgaged premises 
and property, or any part thereof, including the income derived there- 
from, the lien whereof might or could be held to be prior to equal or 
the lien of these presents. So that the same shall not fall into arrears, 
and so that the priority of this indenture shall be duly preserved; 
provided, however, that nothing contained in this section shall require 
the Company to pay such tax, assessment, impost, or charge so long 
as the Company shall in good faith and by appropriate legal proceed- 
ings contest the validity thereof, or its being a charge on the property 
covered by this indenture, provided such delay in payment shall not 
subject the property to forfeiture or sale. If the Company shall fail 
to keep this covenant the Corporate Trustee may and upon the request 
of the holders of one or more of the bonds secured hereby and upon 
being provided with adequate funds for that purpose, shall pay such 
taxes, assessment and charges; and all amounts so paid with interest 
at 6 per cent per annum shall be a charge upon the property hereby 
mortgaged prior to the bonds secured hereby, and may be forthwith 
sued for and recovered from the Company in an appropriate action for 
that purpose. 

SECTION 5. That at its own cost and expense it will do and cause 
to be done all things necessary to preserve and keep in full repair and 
efficiency and in full force and effect all said premises, property rights, 
privileges, municipal ordinances, and franchises, and will at all times 
maintain, preserve, and keep its plants, power houses, ... . all 
transmission and distributing lines and other properties, and every 
part thereof, in good repair, working order, and condition, and will 
from time to time make all needful and proper repairs, renewals, and 
replacements thereof; and will do all things necessary to pre- 
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serve and keep valid and intact the lien and encumbrance hereby 
created; and that it shall not and will not do or suffer any matter 
or thing whatsoever whereby the lien of this indenture might or 
could be lost or impaired, until the said bonds hereby secured, 
with all the interest accrued thereon, shall have been fully paid 
and satisfied. 

[Section 6 deals with the maintenance of a depreciation reserve; 
Section 7 with insurance on property.] 

Section 8. That if it shall fail to perform any of the covenants 
contained in Sections 4, 5, and 7 of this Article II, the Trustees or any 
receiver appointed hereunder, may make advances to perform the 
same in its behalf; and it hereby agrees to repay all sums so advanced 
in its behalf, on demand, with interest at 6 per cent per annum after 
demand, and all sums so advanced with interest as aforesaid shall be 
secured hereby, having the benefit of the lien hereby created, in 
priority to the indebtedness evidenced by said bonds and coupons; 
but no such advance shall be deemed to relieve the Company from any 
default hereunder. 

SECTION 9. That it will also pay and discharge any and all taxes, 
imposts, and charges for and in connection with the recording, register- 
ing, or filing of this indenture, or the issuance of any bonds hereunder 
that may be lawfully imposed and required under and by virtue of 
the laws of the United States, or the state of Missouri or the state of 
Kansas or otherwise. 

SECTION 10. That it will cause this indenture at all times to be 
kept recorded and filed in such manner and in such places as may be 
required by law for the recordation and filing of a real estate mortgage 
and if required by the Corporate Trustee for recording and filing as a 
chattel mortgage, in order to fully preserve and protect the security 
of the bondholders and all rights of the Trustees. 

SECTION 11. That it will, upon reasonable request, execute and 
deliver such further instruments and do such further acts as may be 
necessary or proper to carry out more effectually the purposes of this 
indenture, especially to make subject to the lien hereof any property 
now owned or hereafter acquired by it, and to transfer to any new 
trustee or trustees the estate, powers, instruments, and funds held in 
trust hereunder. 

SECTION 12. That it will at any and all times upon the written 
request of the Corporate Trustee: (a) permit the Corporate Trustee 
by its agents and attorneys to examine all the Company’s books of 
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account, records, reports, and other papers, and to take copies and 
extracts therefrom, and all costs and expenses incurred by the Cor- 
porate Trustee in any such examination shall be repaid to it by the 
Company; (4) furnish to the Corporate Trustee a detailed and true 
balance sheet showing accurately the financial condition of the Com- 
pany; a full and detailed statement of its earnings and expenses and 
cost of improvements and extensions given month by month for and 
during a period of at least twelve months prior to the date of such 
request; and a full, complete and detailed schedule of the items of 
property covered by the lien hereof or intended so to be, as the Cor- 
porate Trustee may request. 

The Corporate Trustee is, however, under no duty to make any 
such examination, or to require any such balance sheet, statement, or 
schedule. 

SECTION 13. That annually at and as of the close of each fiscal 
year, the Company will have made by reputable certified public 
accountants satisfactory to the Corporate Trustee an examination 
and audit of the earnings and expenditures and balance sheet of the 
Company, and will furnish a copy of such audit to the Corporate 
Trustee within three months after the close of each such fiscal year. 

SECTION 14. That in case it shall hereafter create any mortgage 
upon the property subject to the lien of this indenture or any part 
thereof, such mortgage shall be and shall be expressed to be subject 
to the prior lien of this indenture for the security of all bonds then 
issued or thereafter to be issued hereunder. 

SECTION 15. That it will, as long as any bonds remain outstand- 
ing hereunder, maintain, create, and provide an improvement fund 
to be applied to the purposes hereinafter set forth in this section of 
this Article, by payments to be made to the Corporate Trustee as 
follows: Commencing on the first day of April, 1927, and on the first 
day of April in each succeeding year, while any bonds remain out- 
standing hereunder, the Company will pay to the Corporate Trustee 
hereunder a sum equal to 1 per cent of the face amount of all bonds 
issued and outstanding hereunder at the close of the preceding calendar 
year. 

All sums paid into the improvement Fund hereunder, together 
with all accumulations of interest thereon, if any, shall be held by 
the Corporate Trustee as additional security hereunder and may be 
drawn down by the Company from time to time for permanent addi- 
tions, improvements, or betterments made by the Company after 
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December 1, 1920, which have not been made the basis of the issuance 
of any bonds hereunder, or the withdrawal of any moneys from the 
Corporate Trustee or have not been acquired as substituted property 
under the provisions of this indenture with respect to the release of 
property from the lien hereof or with insurance moneys, or credited 
to the maintenance and depreciation fund hereinbefore mentioned or 
credited to the improvement fund in any other year, or such fund may 
be used for the purchase at not exceeding their redemption price and 
cancellation and retirement or for the redemption and cancellation 
and retirement of bonds outstanding hereunder. No additional bonds 
shall be issued hereunder against the property or bonds with respect 
to which expenditures have been made from such funds. 

[Remainder of Section 15 deals with disbursements from this 
fund by trustee.] 

SECTION 16. That it will not issue or permit to be issued, any 
bonds hereby secured in any manner other than in accordance with 
the provisions of this indenture. 

SECTION 17. That it will duly and punctually observe and com- 
ply with all covenants, provisions, and conditions contained in the 
first mortgage and second mortgage, dated July 1, 1915, securing 
the first and second mortgage bonds of the Kansas City Light and 
Power Company to be observed and performed by it or by such Kansas 
City Light and Power Company and will also duly and punctually 
observe and comply with all covenants, provisions, and conditions of 
any instruments creating liens on properties hereafter acquired by it 
subject to such liens. 

Section 18. That it will forthwith pledge under this indenture 
upon their issuance all first mortgage bonds of the Kansas City Light 
and Power Company at any time hereafter issued under the first mort- 
gage of that Company, dated July 1, 1915, securing such bonds. 

That it will have authenticated and issued additional first mort- 
gage bonds of such Kansas City Light and Power Company to the 
fullest extent as may be permitted from time to time under Section 
2 of Article II of such first mortgage securing such bonds and will 
pledge such bonds under this indenture as issued. Such first mortgage 
bonds of that Company so issued shall bear interest it the rate of 6 
per cent per annum and shall be redeemable at 103 per cent of the 
face amount thereof and accrued interest. 

SECTION 19. That it will not, so long as any Series A bonds are 
outstanding hereunder, issue hereunder any additional bonds maturing 
prior to December 1, 1940. 


Batiietien i 
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SECTION 20. That it will not, so long as any of the $10,000,000 
of Series A bonds presently to be issued hereunder are outstanding 
hereunder, guarantee or become responsible in any way for any of 
the notes, bonds, bills, or accounts payable or other debts of any other 
company, corporation, or association. 

[Article III authorizes issuance of convertible bonds under lien 
of this mortgage. Article IV deals with procedure in redemption of 
bonds. } 

ARTICLE V 


POSSESSION, USE, AND RELEASE OF MORTGAGED PROPERTY 


SECTION 1. While not in default in the payment of the principal 
or interest on any bond hereby secured, or in respect of any of the 
covenants, agreements, or conditions on its part to be observed or 
performed in this indenture contained, the Company (1) Shall be 
suffered and permitted to possess, use, and enjoy all the franchises, 
rights, and property conveyed by this indenture (other than moneys 
and securities which are expressly required to be deposited with the 
Corporate Trustee), and to receive and use the rents, issues, income, 
product, and profits thereof. (2) May sell or otherwise dispose of, 
without any release by the Trustees, free from the lien of this inden- 
ture, any machinery, equipment, tools, or implements upon replacing 
the same with new machinery, equipment, tools, or implements, of 
value at least equal to the original value of that so disposed of and 
subject to the lien hereof toa like extent. (3) May, with the consent 
of the Corporate Trustee at any time and from time to time, without 
any release by the Trustees surrender or assent to the modification 
of any franchise which it may hold, or under which it may be operating, 
provided, that . . . . the Company shall receive in exchange a new 
franchise, license, or permit, subject, in the opinion of counsel, to the 
lien of this indenture to the same extent as that so surrendered. ... . 

SECTION 2. The Company may sell or otherwise dispose of any 
other of its property at any time covered hereby, or otherwise pledged 
to secure the bonds outstanding hereunder, and the Trustees shall 
release the same from the lien hereof upon receipt by the Trustees of: 

1. A copy of a resolution certified to have been duly adopted by 
the Board of Directors of the Company requesting such release. 

2. A certificate signed by the President or a vice-president of the 
Company and by an engineer appointed by the Board of Directors of 
the Company (who may be an engineer of the Company), and ap- 
proved by the Corporate Trustee, stating in substance as follows: 
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(a) that the retention of such property is no longer desirable in the con- 
duct of the business of the Company, and that the security hereby 
afforded will not be impaired by its release, and (6) that the Company 
has sold or exchanged, or contracted to sell or exchange, the property 
so to be released for a consideration representing, in the opinion of 
the signers, its full value to the Company, which consideration may 
be (1) cash, or (2) partly cash and partly obligations secured by pur- 
chase money mortgage upon the property released, or (3) any other 
property which could be made the basis of an issue of bonds under 
Section 8 of Article I hereof; such consideration to be set out in 
reasonable detail in such certificate. 

3. Any money or obligations stated in said certificate to have 
been received in consideration for any such release; and if real estate 
or other property is included in the consideration for such release, 
deeds, or other instruments of conveyance, assignment, or transfer 
sufficient, in the opinion of counsel hereinafter referred to, to subject 
the same to the lien of this indenture. 

4. An opinion of counsel (who may be counsel to the Company) 
appointed by the Board of Directors of the Company and approved 
by the Corporate Trustee, to the effect that any obligations included 
in the consideration for such release are, in his or their opinion, valid 
obligations, and that any purchase money mortgage securing the 
same is sufficient to afford a first lien upon the property to be released, 
and that any deeds or other instruments of conveyance, assignment, 
or transfer covering any property included in the consideration for 
such release, are sufficient to subject the same to the lien of this inden- 
ture with the same degree of priority which it possessed as a lien on 
the property to be released. 

{Remainder of Article V deals with procedure in buying, selling, 
and altering properties covered by the mortgage.] 

[Article VI deals with application of money received by the 
Trustee. | 


ARTICLE VII 
REMEDIES UPON DEFAULT 


SECTION 1. If one or more of the following events, herein called 
events of default, shall happen, that is to say, (a) Default shall be 
made in the payment of the principal of any bonds issued hereunder, 
or any part thereof (6) Default shall be made in the payment 
of an instalment of interest on any bonds when and as the same shall 
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become due and payable and such default shall have continued for a 
period of go days. (c) Default shall be made by the Company in the 
due observance or performance of any other of the covenants or pro- 
visions of this indenture, and such default shall have continued for a 
period of 90 days after written notice, specifying such default and 
requiring the same to be remedied, shall have been given to the Com- 
pany by the Corporate Trustee or by the holders of 5 per cent in 
principal amount of the bonds hereby secured and then outstanding. 
Or (d) a receiver shall at any time be appointed of the Company or of 
any substantial part of its properties or a petition in bankruptcy shall 
be at any time filed by or against the Company or if any insolvency or 
like proceedings shall be at any time taken by or against the Company. 

Then (a) upon the election of the Corporate Trustee, or (6) upon 
the election of the holders of 25 per cent in principal amount of the 
bonds hereby secured and then outstanding, evidenced by an instru- 
ment or instruments in writing, signed by them and delivered to the 
Corporate Trustee, the entire principal sum secured hereby and 
the interest accrued thereon shall become and be immediately due 
and payable; subject, however, to the right of a majority in principal 
amount of the holders of the bonds then outstanding hereunder to 
annul such election and destroy its effects or to waive any default 
hereunder at any time before any sale hereunder, by written notice 
to the Company and the Corporate Trustee, if, before any such sale, 
all agreements with respect to which default shall have been made 
shall be fully performed, and all arrears of interest upon all bonds 
secured hereby (with interest at the rate borne by the several bonds 
on any overdue interest instalments), and the principal of any bonds 
which have matured in due course by their terms and the reasonable 
charges and expenses of the Corporate Trustee, its agents, and attor- 
neys and all other indebtedness secured hereby, except the principal 
of bonds whose date of maturity as specified on their face has not yet 
arrived and interest accrued since the last interest day, shall be paid, 
or the amount thereof shall be paid to the Corporate Trustee for the 
benefit of those entitled thereto. 

SECTION 2. If one or more of the events of default mentioned in 
Section 1 of this Article, shall happen, then and in every such case, 
the Company, upon demand of the Trustees, shall forthwith surrender 
to the Trustees the actual possession of, and it shall be lawful for the 
Trustees, by such officer or agent as it may appoint, to take possession 
of all the property hereby conveyed or intended to be (with the books, 
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papers, and accounts of the Company), and to hold, operate, and 
manage the same, and from time to time make all needful repairs, 
and such alterations, additions, advances, and improvements as to it 
shall seem wise; and to receive the rents, income, issues, and profits 
thereof, and out of the same to pay all proper costs and expenses of so 
taking, holding, and managing the same, including reasonable com- 
pensation to the Trustees, its agents, and counsel and any charges of 
the Trustees, and any taxes and assessments and other charges prior 
to the lien of these presents which the Trustees may deem it wise to 
pay, and all expenses of such repairs, alterations, additions and 
improvements, and to apply the remainder of the moneys so received 
by it, first, to the payment of the interest instalments, which are due 
and unpaid, in the order of their maturity, with interest at the rate 
borne by the several bonds on any overdue interest instalment... . . 
Whenever all that is due upon such interest instalments and upon 
the principal of such bonds, and under any of the terms of this inden- 
ture shal] have been paid and all defaults made good, the Trustee shall 
surrender possession to the Company, its successors, orassigns. The 
same right of entry, however, shall exist upon any subsequent default. 

SECTION 3. If one or more of the events of default mentioned 
in Section 1 of this Article shall happen, then and in any such case, it 
shall be lawful for the Trustees by such officer or agent as it may 
appoint, with or without entry, to sell all the property and appurte- 
nances hereby conveyed or intended to be, or which may be covered 
hereby or in any manner may be subject to this indenture, as an 
entirety, or in such parcels as the holders of a majority in amount of 
the bonds secured hereby shall, in writing, request, or in the absence 
of such request, as the Trustees may determine, at public auction. 

SecTION 4. No holder of any bond or coupon issued hereunder 
shall have any right to institute any action, suit, or proceeding in 
equity or at law, for the foreclosure of this indenture or for the exec- 
ution of any trust thereof, or for the appointment of a receiver, or for 
the recovery of any amount declared or become due and payable for 
principal by acceleration hereunder, or for any other remedy hereunder 
or by reason hereof, unless such holder previously shall have given to 
the Corporate Trustee written notice of the happening of an event of 
default or unless also the holders of 25 per cent in principal amount of 
the bonds hereby secured then outstanding shall have made written 
request upon the Trustees and shall have afforded to them a reasonable 
opportunity either to proceed to exercise the powers herein granted, or 
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to institute such action, suit, or proceeding in the names of the 
Trustees; nor unless, also, they shall have offered to the Trustees 
adequate security and indemnity against the costs, expenses, and- 
liabilities to be incurred therein or thereby, and the Trustees shall 
have refused or neglected to comply with such request within a reason- 
able time thereafter. 

[Sections 5 to 8 inclusive deal with procedure in selling property 
on account of default.] 

SECTION 9. The proceeds of any such sale, whether made under 
the power of sale hereby given or under judgment or decree of Court or 
otherwise, together with any other sums which may then be held by 
the Trustees under any of the provisions of this indenture as part of 
the trust estate, or the proceeds thereof, shall be applied as follows: 

First. To the payment of all taxes, assessments or liens prior to 
the lien of this indenture, except those subject to which such sale 
shall have been made, and of all costs and expenses of such sale, 
including a reasonable compensation to the Trustees, its agents, and 
attorneys, and of all other sums payable to the Trustees hereunder 
by reason of any expenses, liabilities, or advances made by it. 

Second. To the payment of the whole amount then owing and 
unpaid upon the bonds hereby secured for principal and interest, with 
interest on the overdue instalments of interest, at the same rate 
borne by the principal of the said bonds respectively according to 
their terms, and in case such proceeds shall be insufficient to pay in 
full the whole amount so due and unpaid, then to the payment of such 
principal and interest ratably, without preference or priority of 
principal over interest, or of interest over principal, or of any instal- 
ment of interest over any other instalment of interest (save and 
except, however, as otherwise‘provided in regard to extended, trans- 
ferred, or pledged coupons or claims for interest in Section 2 of 
Article II of this indenture). 

Third. Any surplus then remaining to the Company, its suc- 
cessors or assigns, or to whosoever may be lawfully entitled to receive 
the same. 

[Sections 10 and 11 deal with waiver of certain defenses by Com- 
pany; Section 12 with restoration of original status after abandon- 
ment of procedure begun on account of default.] 

SECTION 13. No delay or omission of the Trustees, or of any 
holders of bonds hereby secured, to exercise any right or power accru- 
ing upon any default shall impair any such right or power or shall be 
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construed to be a waiver of any such default, or acquiescence therein; 
and every power and remedy given by this indenture to the Trustees, 
or to the bondholders, may be exercised, from time to time, and as 
often as may be deemed expedient by the Trustees, or by the bond- 
holders. 

[Article VIII deals with evidence of rights of bondholders. ] 


ARTICLE IX 
DEFEASANCE 


If the Company, its successors, or assigns, shall pay or cause to be 
paid unto the holders of said bonds and coupons the principal and 
interest to become due thereon at the times and in the manner stipu- 
lated therein, and shall keep, perform, and observe all and singular 
the covenants and promises in said bonds, and in this indenture 
expressed as to be kept, performed, and observed by it or on its part, 
then these presents and the estate and the rights hereby granted shall 
cease, determine, and be void, and thereupon the Trustees shall, upon 
request of the Company and at its expense, cancel and discharge the 
lien of this indenture, and execute and deliver to the Company such 
deeds as shall be requisite to satisfy the lien hereof, and reconvey to 
the Company the estate and title hereby conveyed, and assign and 
deliver to the Company any property subject to the lien of this 
indenture which may then be in its possession. Bonds for the pay- 
ment or redem»tion of which money shall have been set apart by or 
paid to the Corporate Trustee shall be deemed to be paid within the 
meaning of this Article. 

[Article X deals with immunity of officers, stockholders, and 
directors; Article XI with consolidations, mergers, and sales.] 


ARTICLE XII 
CONCERNING THE TRUSTEES 


The Trustees accept the trusts hereunder and agree to perform 
the same upon the terms and conditions hereof, including the following: 

SEcTION 1. The Trustees shall not be required to take notice of 
any default hereunder unless specifically notified in writing of such 
default by the holders of 5 per cent in amount of the bonds then out- 
standing hereunder, and, until so notified, the Trustees may assume 
that no default has happened. The Trustees shall not be under any 
obligation to take any action in respect of any default or otherwise, 
nor toward the execution or enforcement of any of the trusts hereby 

















KANSAS CITY POWER AND LIGHT COMPANY 307 


created, nor to institute, appear in, or defend any suit or other pro- 
ceeding in connection therewith, nor to make or advance any pay- 
ments or money unless requested in writing so to do by the holders of 
25 per cent in amount of the bonds then outstanding, and if in their 
opinion such action may tend to involve them in expense or liability, 
unless furnished from time to time as they may require with security 
and indemnity satisfactory to them; but this provision shall not 
affect any discretionary power herein given to the Trustees. For 
acting upon or in accordance with any notice, request, consent, certifi- 
cate, bond, coupon, or other document or paper believed by them 
to be genuine and to have been signed or presented by the proper per- 
son, or duly authorized or properly made, the Trustees shall not be 
liable to anybody. They may, however, in their discretion, require 
the production of any bond or bonds or other and further proof of 
the ownership thereof. Any request, consent, or vote of the owner 
of any bond shall bind all future owners of the same instrument in 
respect of anything done or suffered by the Trustees in pursuance 
thereof. 

The recitals and statements herein and in said bonds and coupons 
contained shall not be considered as made by or as imposing any 
obligation or liability upon the Trustees. The Trustees make no 
representation as to the validity of this indenture, or of any bonds or 
coupons issued hereunder, nor as to the security hereby afforded, nor 
as to the title of the Company to the property hereby mortgaged. 
The Trustees shall be under no obligation to see to the recording, 
registration, filing, or refiling of this indenture or any instrument of 
further assurance, or to the giving of any notice thereof, or to see to 
the delivery to them of personal property intended to be mortgaged 
or pledged hereunder, or generally to see that any of the property 
intended now or hereafter to be conveyed in trust hereunder is subject 
to the lien hereof. The Trustees shall not be accountable for the use of 
any bond delivered hereunder or the application of the proceeds of 
the same. 

The Trustees shall be under no duty in respect to any tax which 
may be assessed against them or against the owners of bonds hereunder 
in respect to the property hereby conveyed, nor in respect to any other 
prior liens, nor to see to the insurance of any part of the property 
hereby mortgaged or pledged. The Trustees may select and employ 
hereunder suitable agents and attorneys, and for their acts and 
neglects, if selected with reasonable care, they shall be in nowise 
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responsible. The Trustees shall not be liable for any error of judg- 
ment or the exercise of their discretion hereunder; but the Trustees 
may, in their discretion, advise with legal counsel to be selected and 
employed by them at the expense of the Company and of the Trust 
Estate, and shall be fully protected in any action under this inden- 
ture taken by them in good faith in accordance with the opinion of 
such counsel. Finally, and generally, the Trustees, save for their 
own wilful default or gross negligence, shall not be personally liable 
to anybody. 

The Company agrees, from time to time, on demand, to pay to the 
Trustees reasonable compensation for their services, to reimburse the 
Trustees for all their expenditures, and to indemnify and save the 
Trustees harmless against any liabilities which they may incur in 
the exercise and performance of their powers and duties hereunder; 
and for such indemnification, reimbursement, and compensation a 
first lien is hereby imposed by the Company in favor of the Trustees 
upon the trust estate. 

[Sections 2 to 5 inclusive deal with the resignation and discharge 
of Trustees, and similar topics.] 






ARTICLE XIII 
MISCELLANEOUS PROVISIONS 

The Company iereby agrees to refund on application the present 
Pennsylvania four-mill tax to holders resident in Pennsylvania who 
have paid such tax and who shall make written application therefor 
to the Company at its office in Kansas City, Missouri, within the 
period of four months next after the date of each and every payment 
of such tax by said holder and the Company shall not be liable to reim- 
burse any holder for any such tax unless such request be made within 
such period. 

All the covenants, stipulations, and agreements in this inden- 
ture contained are and shall be for the sole and exclusive benefit of 
the parties hereto, their successors and assigns, and of the holders 
of the bonds and of the coupons hereby secured. .. . . 

In witness whereof, said Kansas City Power and Light Company 
has caused this instrument to be executed in its corporate name by its 
vice-president and its corporate seal to be hereto affixed and attested 
by its secretary and said Continental and Commercial Trust and 
Savings Bank has caused this instrument to be executed in its cor- 
porate name by a vice-president and its corporate seal to be hereto 
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affixed and attested by an assistant secretary and said John F. Down- 
ing has hereunto set his hand and seal, all as of the day and year first 
above written. 
Kansas City POWER AND LIGHT COMPANY 
By H. C. BLACKWELL 


Vice-President 
{seat} 


Attest: 
CHESTER C. SMITH 
Secretary 


Signed, sealed and delivered on behalf 
of Kansas City Power and Light 
- Company in the presence of: 
JoserH V. KLINE 
Matcotm B. CARROLL 


CONTINENTAL AND COMMERCIAL TRUST AND 
SAVINGS BANK. 
By Louis B. CLARKE [seat] 
Vice-President 
Attest: 


E. J. CLAUSSEN 
Assistant Secretary 


QUESTIONS 


1. Precisely what kind of a bond is this new issue of the Kansas City 
Power and Light Company ? 

2. Is it secured by a closed mortgage? An open end mortgage? A 
limited open end mortgage? What is the significance in each case 
(a) from the corporation’s point of view ? (0) from the investor’s point 
of view? Suggest some possible limitations to further issues under the 
indenture other than those mentioned. Justify them. 

3. Is the issue consolidating? Is it a blanket mortgage issue? Show why 
in each case. What are the advantages, if any, of such issues ? 

4. Does the indenture contain an “after acquired property clause”’ ? 
What is the significance of this clause from the point of view of corpora- 
tion and investor? Answer the same question assuming the absence 
of said clause. Indicate some ways of circumventing the after acquired 
property clause. Discuss each with a view to ascertaining effects on 

the corporate financial structure. 
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16. 


18. 


IQ. 
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. What object is accomplished by reserving bonds (Series B) to refund 


the first and second mortgage bonds? Does this add to the security 
of Series A? Of future issues ? 

Does the pledge of $4,617,000 first mortgage bonds make this issue 
safer than it would be if those bonds were canceled ? 


. Is the mortgage on this company’s real property, etc., better security 


than would be: afforded by the company’s debenture bond? Why or 
why not ? 


. Answer the foregoing question for a railroad, a timber company, a shoe 


manufacturing company. What do you believe to be the real security 
of any bond? Why? 


. Try to estimate in a general way the ratio of mortgageable to total 


value of the properties indicated in Question 8. Do you agree that 
the ratio of mortgageable to total value has been properly determined 
in this case? Why or why not? 


. How may “‘first lien” bonds differ from first mortgage bonds? Does 


it seem to you that the word “‘first” in the name given a bond has any 
special significance? Why or why not? Might a second mortgage, 
or a “‘junior lien” bond be perfectly safe? Why or why not ? 


. What is the purpose of excepting from “the lien and effect of this 


mortgage all lamps, supplies, etc., held for sale as merchandise”’ ? 


. What is the purpose of Article [X ? 
3. Why not include depreciation as a deduction in figuring net earnings ? 


(Section 8, Article I.) 


. How is the lien of the investor protected against prior liens on purchased 


property? May this not hamper expansion programs? Can you 
suggest any way out ? 


. Does the indenture seem unnecessarily long and wordy? If so, why 


were not the redundant phrases eliminated ? 

State the purposes of the maintenance and depreciation funds. Criti- 
cise and justify these devices. Should they be used in the case of an 
issue of bonds of a copper mining company? Of a railroad? Of a 
company manufacturing novelties? Of an issue of timber bonds? 
Why or why not, in each case ? 


. Do you believe that Section 20, Article II is important? If so, to 


whom? Why? How else (besides guaranties) may the company 
become responsible for obligations of any other concern? Would 
this clause hamper the company in any way? If so, how? 

Point out clauses in the deed of trust which give the company elasticity 
in carrying on its operations. 

What are the remedies in case of default? Do you see any weaknesses 
in the clauses concerning remedies for default, and concerning duties 
and liabilities of trustees ? 
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29. 
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How will the issue of these bonds affect the position of common and 
preferred stockholders? Why not issue common stock rather than 
bonds in this case? Preferred stock ? 

What is the significance of a refunding issue from the point of view of 
maturity of funded debt in general? Is it good financial policy to incur 
perpetual funded debt? Why or why not? 

Was it good financial policy for this company to sell long-term bonds 
at 8 per cent in 1920? Why or why not? Why not sell short-term 
notes? Would your answer be the same for 1915? Why or why 
not ? 

Why is the redemption premium decreased as the date of maturity 
nears? Why offer a premium for redemption? Does it influence the 
bondholder? Is it profitable from the company’s point of view? 
Why or why not ? 

What is the significance of the word “gold” in the name of a bond ? 
Why not “silver”? Why not “legal tender”? Why not “currency” ? 


. What direct and indirect control do these bondholders exercise over 


the affairs of the company? Is this control adequate for the protection 
of the bondholder ? 

Suggest other clauses which might be inserted for the protection of the 
investor. Are these clauses disadvantageous to the company? Why 
or why not ? 

Criticize the prospectus. Suggest any alterations or additions you 
think necessary. 

Can the Kansas City Power and Light Company extend the first and 
second mortgage bonds? If so, would it be good policy? Why or 
why not ? 

“The company covenants to maintain net assets of at least 250 per cent 
of the total funded debt and to maintain current assets at least 140 per 
cent of current liabilities.” Criticize this provision in a first mortgage 
bond issue of the American Agricultural Chemical Company, 1920. 
“The Company covenants that it will maintain net quick assets equal 
to par value of outstanding bonds and that during the life of the bonds 
no dividends shall be declared which will reduce surplus of the Company 
under $25,000,000 after depreciation and all charges.”’ (From indenture 
of Swift and Company’s first gold 5’s.) Criticize this clause from the 
point of view of investor’s protection and of corporate financial policy. 


Stuart P. MEECH 
UNIVERSITY OF CHICAGO 














BOOK REVIEWS AND NOTICES 


Immigration and the Future. By FRANCES KELLoR. New York: 
George H. Doran Co., 1920. Pp. 276. 


The Federal Administration and the Alien. A Supplement to 
Immigration and the Future. By FRANCES KELLOR. New 
York: George H. Doran Co., 1921. Pp. 80. 


These two books will be a disappointment to those who look to 
Miss Kellor for an authoritative discussion of our immigration prob- 
lems. The present volumes are not only redundant, but they have 
apparently been so carelessly or so hastily written that they contain 
numerous inaccuracies. The second of the two volumes is a reprint 
of a series of articles that appeared in the Public Ledger. 

Immigration and the Future is divided into three parts: Part I, 
“Immigration’’; Part I, “‘American Business’; Part III, ‘‘Eco- 
nomic Assimilation.” This last term is defined as follows: ‘Eco- 
nomic assimilation of immigration, then, is the application of the 
principles of recognition, reciprocity, and participation by native and 
foreign born in the day’s work. It has for its objective the irrevocable 
integration of the immigrant into American life at every economic 
point”’ (p. 265). 

In the chapter on “Immigration before the War” the historical 
survey of immigration is necessarily brief but unfortunately inaccu- 
rate. ‘Early immigration to America” is discussed, but no dates or 
other landmarks are given to indicate whether the writer is discussing 
the pre-Revolutionary period, the period between 1789 and 1820, the 
second or third quarter of the nineteenth century. Moreover, the 
account given is inexact in that it implies that the early state legisla- 
tion was solely for the benefit of the immigrants. Thus, ‘ America, 
then extended a welcome to them upon arrival. Whatever regulations 
were adopted were for the purpose of protecting the immigrant” 
(p. 31). As a matter of fact, these early laws were concerned first 
with the protection of our citizens and taxpayers and only secondarily 
with the protection of the immigrant. Great stress is laid by Miss 
Kellor upon the protective features of the New York statute of 1847 
which created the State Emigration Commission, but there is a mass 
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of earlier state legislation relating to immigrants which provided in 
different states for head taxes and bonds to relieve the taxpayers of 
the burden of supporting destitute aliens; and even the statute of 
1847, which provided for the Emigration Commission, contained in 
its first sections provisions for a bonding and commutation system 
for the protection of New York against immigrants who might become 
chargeable. Miss Kellor justly criticizes the federal legislation 
because it failed to make provision for protective work, but to picture 
the days of state legislation as a period when the immigrant was 
always welcomed and always received a helping hand is wide of the 
truth. 

Some curious statements are also made in the account of immigra- 
tion legislation after 1882. Thus, “In the belief that the law of 1882 
had become inadequate, amendments were adopted in 1903, which 
again changed the policy of America. The negative policy of for- 
getting about the immigrant was supplemented by the more positive 
policy of restriction. ... . ” (p. 38). This statement entirely over- 
looks the very important act of 1891, which not only added new 
categories of excluded classes but also for the first time provided not 
only for debarment and exclusion but added the system of deporta- 
tion within one year after landing for certain classes. The account ° 
of the contract labor legislation is also misleading. America, we are 
told, following the discussion of the act of 1903, “proceeded to dig 
some economic trenches to protect itself from the immigrant. The 
first-line trench was the contract labor clause in the Immigration 
Law” (p. 38). The author, of course, knows that the ‘contract labor 
law” was first passed in 1885; and, in the text, the placing of this 
legislation nearly two decades later must be an error due to hasty 
composition. 

Some minor errors may also be noted: Mr. Zmrhal js referred to 
as “High Commissioner of Rumania” (p. 192), whereas he was 
educational adviser temporarily in Czecho-Slovakia. State immigra- 
tion commissions are mentioned (Supplement, p. 42) as having been 
established in New York and Massachusetts, but the state com- 
missions of Illinois and California, the last named the most important 
of all, are overlooked. The International Labor Office is referred to 
(p. 81) as the International Workers’ Bureau. The purpose of the 
International Emigration Commission of the Labor Office is incor- 
rectly described (p. 81) as “created by international workers whose 
duty it is to regulate the emigration of workmen, etc.” 
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But aside from these palpable inaccuracies the books are in no 
sense authoritative. The author is never willing to quote chapter 
and verse. Excerpts from documents are frequently quoted with the 
authority vaguely given as from “a recent report.”” Moreover, many 
statements like the following are found: “Another problem concerns 
passports. There is already, under the leadership of Lord Robert 
Cecil, a Passport and Postal Reform Committee” (p. 93). There 
is no clue given as to whether or not this is a British Parliamentary 
Committee, a Committee of the League of Nations, or a committee 
of something else. 

Again, ‘the International Needle Workers have under considera- 
tion the establishment of a bureau to control the supply of needle 
workers throughout the world” (p. 80). But who are these “ Inter- 
national Needle Workers”? No reference is given to indicate what 
organization is meant. Is it the abortive Needle Trades Workers 
Alliance, which was formed in New York late in 1920, or the “Secre- 
tariat International du Vétement,”’ with headquarters at Amsterdam, 
or some other international needle trades organization ? 

It is of interest that the presence of an official American representa- 
tive at the sessions of the Emigration Commission of the International 
Labor Office was disapproved (Supplement, pp. 31 and 52), apparently 
because of the fact that the Labor Office is connected with the League 
of Nations; and even “the tolerance of a correspondent of the Inter- 
national Labor Office in Washington” (p. 54) is branded as one of 
our objectionable ‘international inconsistencies.” 

Both books, but especially the first one, might also be criticized 
because the language is incredibly confusing and careless. There are 
very many sentences of doubtful significance like the following: 
“This may be illustrated by the new regulations concerning disinfec- 
tion which are enforceable abroad. These have unexpectedly cost 
so much additional money for subsistence, that after they have left 
their home country some immigrants have arrived in America without 
the required amount, and in consequence have not been permitted 
to land”’ (p. 93). Finally, it remains to be said that the proofreading 
is so inexplicably bad in both books that the reader is constantly and 
vexatiously interrupted by such expressions as: “‘Sixty per cent of 
all packing house employers [sic] are foreign born” (p. 158). “With 
the prevalence of strikes, and disorder, and employment [sic]” 
(p. 134). “A demoralization [sic] immigration administration” (Sup- 
plement, p. 17). EpitH ABBOTT 
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The American Railroad Problem. By I. LEO SHARFMAN. New 
York, N.Y.: Century Co., 1921. Pp. xiii+474. $3.00. 


It has been evident for some time that the character of the “rail- 
road problem” from the point of view of public interest has been 
revolutionized within the last ten years. The problems of constant 
and variable costs in relation to “charging what the traffic will bear’’ 
and to the whole problem of discrimination—these were live public 
issues a generation ago and formed the center of interest in most 
academic analyses of transportation. They are probably no less 
important today, but they have been relegated to the realm of adminis- 
trative problems and intrusted to the Interstate Commerce Commis- 
sion and its staff of examiners. 

In their place other problems have come into the foreground: 
the problem of valuation and fair profits, of securing adequate capital 
and adequate service under regulated returns, of maintaining the 
traditional advantages of private enterprise under minute public 
supervision, the merits of government ownership and operation, the 
establishing of a modus vivendi with nationally organized labor in an 
industry where continuous operation is a vital public necessity, and a 
host of lesser matters. The result is that the academic texts and 
treatises are all obsolete, at least in arrangement and emphasis, and 
any attempt to tack new material on at the tail end of the customary 
subject-matter would be a makeshift, overburdening the work without 
restoring things to their proper place and proportion. 

There is thus a wide gap created into which Professor Sharfman 
steps with a treatise that takes the situation of 1914 as its point of 
departure as it engages the public mind today. Part I takes us from 
1914 through the period of federal control, Part II deals with ‘The 
Essentials of Reconstructive Policy,” and Part III takes up the Act 
of 1920 and the first year’s experience under it. Part II devotes one 
chapter to “Railroad Nationalization,” one to “Unity of Operation 
and Railroad Service,” one to “ Rates, Credit and Financial Return,” 
and one to ‘Railroad Labor and Continuity of Operation.” Into 
these four chapters, totaling 160 pages, the author’s study of the 
principles of transportation is condensed. The customary discussion 
of competition, constant and variable costs, and charging what the 
traffic will bear is brought in as part of the discussion of unity of 
operation. Perhaps it is only one reader’s bias, but this dignified 
body of theory appeared somewhat cramped and constrained in its 
position of unwonted subordination. 
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One reading this part of the book gets the impression that the 
discussion of general principles, with or without the author’s design, 
plays up to the Act of 1920, so that at times it seems as if the author 
included only those principles which that act embodies, and thus were 
preparing the reader to accept that act as the final word. This 
is not quite just, however, for he advocates regional commissions, 
compulsory consclidations, representation of labor in management, 
and actual investment as the measure of all future additions to rail- 
road properties for purposes of calculating the value entitled to a 
return. He also shows a sympathetic leaning toward public owner- 
ship but does not allow it to color the book beyond making the reader 
a trifle doubtful, when the pros and cons of public ownership are 
discussed, as to how much is impartial statement and how much is 
Mr. Sharfman’s own opinion. He presents arguments on both sides, 
some of them rather unconvincing, without telling us what he himself 
thinks of them. 

The book stops short of covering some questions of more or less 
importance. Federal control of capitalization is proved necessary, 
but the rules it should follow are not discussed. The attempt to 
compare the efficiency of American and European roads is abandoned 
after noting the factors that confuse the story as told in the operating 
statistics. The question of seasonal rates to promote steady move- 
ment of basic commodities is not discussed, nor where the burden of 
inflated costs of replacement should fall in a time of price revolution. 
The book is neither exhaustive in scope nor profound and searching 
in analysis; however, it aims at. a readable, not too technical discus- 
sion of the most general matters of public interest, and in this it is dis- 
tinctly successful. It is well written, as well as timely, and strikes a 
sane balance between the various conflicting interests. 

J. M. CLarkK 
CHICAGO 
February 23, 1922 





